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U. S. SHIPPING BOARD VS. U. S. FIDELITY & GUARANTY Cp. 1 

a Supreme Court of the District of Columbia 

At Law jSo. 80689 

L^nited States Shipping Board Merchant Fleet Corporation to 
the use of the United States of America, plaintiff 

vs. 

United States Fidelity and Guaranty Company, defendant 

United States of America. 

District of Columbia , ss: 

Be it remembered: That in the Supreme Court of the District 
of Columbia, at the city of Washington, in said District, at t-hje times 
hereinafter mentioned, the following papers were filed afid pro¬ 
ceedings had. in the above-entitled cause, to wit: 

1 Declaration 

Filed December 28, 1931 ! 

•In the Supreme Court of the District of Columbia 

(At Law No. 80689) j 

United States Shipping Board Merchant Fleet Corporation to 
the use of the United States of America, plaintiff 

vs. 

United States Fidelity and Guaranty Company, defendant 

To the Honorable Justices of the Supreme Court of the District of 
Columbia: 

The plaintiff United States Shipping Board Merchant Fleet 
Corporation by Leo A. Rover, United States Attorney for the Dis¬ 
trict of Columbia, acting by direction of the Attorney General of the 
United States, sues United States Fidelity and Guaranty Company, 
defendant above-named, to the use of the United States of Ajmerica, 
and alleges: 

1. The United States Shipping Board Merchant Fleet Corpora¬ 
tion is a corporation created, organized and existing under the laws 
of the United States, to wit: Act of Congress dated March 3, 1901, 
entitled “An act to provide a code of laws for the District | of Co¬ 
lumbia ”, and the Shipping Act, 1916, and possessed and exercised 
certain further powers delegated to it by the President of thejUnited 
States pursuant to the Emergency Shipping Fund Provision of the 
Urgent Deficiency Appropriation Act of June 15, 1917, and tjhe acts 
amendatory thereto and supplementary thereof, and also delegated 
to it by the United States Shipping Board pursuant to the aforesaid 
acts, and also pursuant to the Merchant Marine Act, 1920. The said 
corporation was organized originally under the name of United 

States Shipping Board Emergency Fleet Corporation which was 
changed to the United States Shipping Board Merchant Fleet Cor¬ 
poration by act of Congress passed February 11, 1927. The 
contracts herein set forth were made by the plaintiff under 
and pursuant to the powers so delegated to it. 
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2. Tlie defendant United States Fidelity and Guaranty Company 
is a corporation organized and existing under the laws of the State of 
Maryland having a place of business and being engaged in the trans¬ 
action of business at the Southern Building in the District of Co¬ 
lumbia. and is sued in its own right. 

3. At various dates prior and subsequent to December 30, 1019, 
plaintiff acting oh behalf of the United States of America of the one 
part and France Canada Steamship Corporation, a corporation 
organized under the laws of the State of New York, hereinafter re- 
ferred to as the Agent of the other part, entered into certain agree¬ 
ments in writing, said agreements being designated M-2 and 0-2, 


wherein and whereby the said Agent was appointed Agent for the 
management and/or operation and conduct of the business of the 
vessels named in said agreements, the property of the United States 
of America, as had theretofore been or might thereafter be assigned 
to the Agent for such purposes, and wherein and whereby the Agent 
agreed among other things to collect at the proper time all freights 
and other monies arising out of the management, operation and 
business of such vessels and to advance the disbursements and cus¬ 


tomary cargo, managing and operating expenses, and othpr reason¬ 
able expenses customarily paid by a vessel owner. The Agent by 
the terms of said agreements agreed to deposit all monies collected 
on behalf of plaintiff* in a national bank or a proper bank of the 
United States Federal Reserve Association as a separate trust fund in 
the name of the plaintiff and not to mingle said funds with monies 
owned or held bv the Agent, and the Agent agreed to take from such 
fund all disbursements authorized to be paid by plaintiff and to 
render at such time and in such form as the plaintiff might direct a 
full account of all monies received bv it. no item aggregating 
3 more than $10.00 to be allowed in settlement unless supported 
by vouchers. The Agent agreed to keep separate books of 
account of all monies so received and disbursed. Copies of such 
agency agreements in the form as executed by the parties herein 
mentioned for all the vessels covered therebv are hereto annexed. 


marked Exhibits 1 and 2, respectively, and by reference made a 
part of this declaration. 

4. The plaintiff assigned to the Agent for management and/or 
operation pursuant to the terms of said M-2, 0-2 agreements the 
following-named cargo vessels belonging to the United States which 
were receipted for in writing by the Agent and said vessels were 
operated and/or managed by the Agent under the terms of said M-2, 
0-2 agreements from the respective delivery dates to the redelivery 
dates set opposite the names of the vessels enumerated below: 


Vessel 


Date deliv- Date 
ered e 



Date 

e 



Mercer. June 3,1919 Apr. 11,1920 Bird City. Sept. 30,1919 May 13,1920 

Shortsville. Aug. 9.1919 May 21,1920 Woodmansie. Jan. 21,1920 May 25,1920 

Ascutney. Sept. 9,1919 Mar. 1,1920 Balsam.. Jan. 26,1920 Aug. 11,1920 

.Pawnee. Nov. 26.1919 May 28,1920 Westfield. Feb. 3,1920 June 14,1920 

Lake Lasang. Sept. 17,1919 Mar. 2,1920 West Humhaw. Nov. 28,1919 May 13,1920 

Lake Frugality.. Aug. 5,1919 May 7,1920 Lake Aurice. Mar. 1,1919 Feb. 19,1920 

Ozaukee. Aug. 16,1919 June 25,1920 
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5. The Agent further agreed in and bv the terms of said M-9, 0-2 
agreements on the execution and delivery of said agreementsi or at 
any other time as so required by the plaintiff to furnish aj bond 
satisfactory to the plaintiff in such amount as the plaintiff inight 
order for the faithful discharge of the obligations and [luties 
assumed by the Agent under said agreements. Pursuant t<j> this 
aforesaid requirement, the said Agent, as Principal, and the ijhove- 
named defendant, as Surety, made, executed, and delivered j their 
certain bond or writing obligatory dated December 30. 1919. jwhich 
bond plaintiff now brings into court and which is of tenor andj effect 
the following, to wit: 

4 “ Know all men by these presents, that we. France & 

Canada Steamship - Corporation, as Principal, and L nited 
States Fidelity & Guaranty Company, a corporation organized 
and existing under the laws of the State of Marvland. having an 
office and usual place of business at nos. 45 to 49 Cedar Street, in 
the city of New York, as Surety, are held and firmly bourn} unto 
the United States Shipping Board Emergency Fleet Corporation 
in the sum of five hundred thousand dollars ($500,000), lawful 
monev of the United States, for which pavment well and trulv 
to be made, we bind ourselves, our heirs, executors, administrators, 
successors, and assigns, jointly and severally, firmly by j these 
]) resents. 

“ Sealed with our seals and dated the 30th day of December}, 1919. 
“ Whereas, the United States Shipping Board Emergency Fleet 
Corporation has entered into an agreement with France & Canada 
Steamship Corporation, for the operating and/or managing of 
certain vessels heretofore or hereafter assigned to said France & 
Canada Steamship Corporation, as manager and/or operator^; and 
“Whereas, the United States Shipping Board Emergency! Fleet 
Corporation required France & Canada Steamship Corporation to 
furnish a bond to save the said Corporation harmless againsjb such 
pecuniary loss as the Corporation shall sustain by any act of fraud, 
dishonesty, forgery, theft, embezzlement, wrongful abstraction or 
willful misapplication of any moneys or funds that may come into 
the possession or control of France & Canada Steamship Corpora¬ 
tion, during the life and by reason of the aforesaid agreement and 
to properly account for, receive and disburse said funds, including 
the prompt payment to the said Fleet Corporation, of the amounts 
required by the terms of the aforesaid agreement, 
a Now, therefore, the condition of this obligation is such that if 
the above bounden France & Canada Steamship Corporation shall 
well and truly save the said Corporation harmless against such 
pecuniary loss as the Corporation shall sustain by any act of jlraud, 
dishonesty, forgery, theft, embezzlement, wrongful abstraction or 
willful misapplication of any moneys or funds that may come into 
the possession or control of France & Canada Steamship Corporation 
during the life and by reason of the aforesaid agreement, anci shall 
properly account for, receive and disburse said funds, including 
the prompt payment to the said Fleet Corporation of the amounts 
required by the terms of the aforesaid agreement, and at tne ex¬ 
piration or earlier termination of its position, shall faithfully ac¬ 
count for and turn over to the said United States Shipping JBoard 
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Emergency Fleet Corporation, any moneys, property, or other 
funds for which it may be accountable, then this obligation shall 
be void, else to remain in full force and effect. 

44 This bond is given subject to the following conditions, 

44 First: Upon'the discovery by the Corporation of any evidence 
of loss forming the basis of a claim hereunder, the Corporation 
shall give to the Surety, at its home office, immediate written 
notice thereof, with all available facts, and in any event within 
30 days after such discovery, and shall afford the Surety every 
reasonable facilitv for investigating the same. Payment of any 
such loss shall be made by the Surety promptly, after receipt from 
the Corporation 1 of satisfactory statement thereof. Upon the pay¬ 
ment of a loss the Suretv shall be subrogated to all of the rights 
of the Corporation with respect thereto; and the Corporation will 
execute any and all papers reasonably required by the Surety to 
effectuate that purpose. 

5 44 Secondly: This band mav be canceled at anv time bv 

either the Corporation or the Surety giving to the other 
thirty days written notice thereof; provided, that as to any vessel 
on vovage at the time of giving such notice bv the Surety and 
which voyage is not concluded before the date of cancelation men¬ 
tioned in the notice, the bond shall continue in force until ten 
days after the end of such voyage, and terminate at the expiration 
of such ten day period. 

** In witness whereof, the said principal and the said Surety 
have hereunto set their hands and seals, the dav and vear first 

/ %/ 4/ 

above written. 



France & Canada Steamship Corporation, 
(Unintelligible) 

President. 


As to Principal: 

(Sgd.) Thomas Robinson, 

(Sgd.) Joseph W. Henry. 

Attest: (Sgd.) H. McIntosh, 

Secretary. 

United States Fidelity and Guaranty Company, 

By (Sgd.) E. G. Babcock, 
Attorney in fact. 

As to Surety: 

(Sgd.) Kenneth H. Wood, 

(Sgd.) Frances H. Hally. 

Attest: William H. Estwick, 

Attorney in fact A 

6. Thereafter on or about the 9th day of March, 1920 the United 
States of America, acting through and represented by the plaintiff, 
and the said France & Canada Steamship Corporation entered into 
a written agreement known as and designated bv the svmbol MO-3 
for the operation and management as Agent for the plaintiff and 
for account of the plaintiff of such vessels owned by the United 
States of America as had been or thereafter might be assigned and 
delivered to said Agent for such purposes. A copy of said MO-3 
agreement is hereto attached, made a part hereof and marked 
44 Exhibit 3.” 
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7. Thereafter on or about March 19, 1920, the defendant agreed 
in writing with the plaintiff that its bond should continue in full 
force and effect subject to the terms and conditions of said bond 
with respect to the new managing agency agreement MO—3. Copy 
of said writing is hereto annexed, made a part hereof and marked 
“ Exhibit 4” 

8. Thereafter on or about December 22, 1920, the United States 

of America, acting through and represented by the plaintiff, 
6 entered into a written agreement with France & Canada 


Steamship Corporation, which agreement was knowtn and 
designated by the symbol MO-4, copy of which is hereto annexed, 
made a part hereof and marked “ Exhibit 5 ", wherein and wlhereby 
the appointment of said France & Canada Steamship Corporation 
as Agent of said plaintiff was continued and the said Corporation 
was appointed to act as the Agent of the plaintiff, representing the 
United States of America, to manage, operate and conduct the 
business of such cargo vessels belonging to the United States of 
America as had been or might be assigned to the Agent for said 
purpose, and the said Agent agreed among other things to collect 
all freight and other monies arising out of the management, opera¬ 
tion and business of the vessels and to deposit all monies collected 
on behalf of the plaintiff or advanced to said Agent by tlje said 
plaintiff in connection with the said operation, in a national bank or 
bank which should be a member of the United States Federal Re¬ 
serve Association as a separate fund in the name of the plaintiff, 
and further agreed that the said monies were to be so far!as the 
Agent was concerned the property of the plaintiff, and that! when¬ 
ever plaintiff considered public interest demanded they were subject 
to check by the plaintiff as well as by the Agent, and said [Agent 
was authorized to make disbursements from said fund but that no 
items of disbursement should be allowed in settlement bv the! Agent 
unless supported by proper vouchers or accounts, and said!Agent 
agreed to keep separate books of account devoted exclusively to the 
Agent's business with the plaintiff and to furnish whenever required 
by the plaintiff a bond satisfactory to the plaintiff for the faithful 
performance of the Agent's duties and obligations in said agreement 
and that said agreement dated December 22. 1920. should be in 
substitution for and abrogation of the agreement previously made 
as hereinbefore set forth, MO-3, exhibit 3, and that said agreement 
of December 22, 1920, was made retroactive to March 1, 1920. 

9. On or about December 22, 1920, while the aforesaid bond [was in 
full force and effect said defendant at the request of plaintiff 


7 and said France & Canada Steamship Corporation, prin¬ 
cipal, and in consideration of the premiums for services paid 
and to be paid to said defendant by said principal, made a certain 
addition or amendment to the bond or obligation heretofore set out 
by the terms of which amendment the said France & Canada pteam- 
ship Corporation, principal, and the defendant, surety, stipulated 
that the execution of said new MO-4 agreement should not release 
them or either of them from liability under said bond but tlfiat the 
said bond should apply to said new agreement subject to the] terms 
and conditions of said bond. Plaintiff brings said addition or 
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amendment to said bond into court and attaches copy thereof hereto, 
marked i; Exhibit 6." 

10. The plaintiff assigned to the Agent for management and opera¬ 
tion pursuant to the terms of said MO—1 agreement the following- 
named cargo vessels belonging to the United States of America. 
Said vessels were managed and operated by the agent pursuant to 
said agreement and for the periods from the respective delivery dates 
to the redelivery dates set opposite the names of the vessels enumer¬ 
ated below: 
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eration and management of said vessels wrongfully jused and 

9 applied the monies received from the operation andj manage¬ 
ment of said vessels for the expenses of the operation jof vessels 

not covered by said agreement and belonging to owners other than 
the United States of America: wrongfully, dishonestly andjwillfully 
withheld and failed to account for the various funds coming into its 
possession under said operating agreements and belonging to the 
plaintiff to the use of the United States of America; fraudulently 
represented to plaintiff that part of said funds were propeidy due it 
as compensation under said agreement. Said Agent while acting un¬ 
der said operating agreements permitted certain sums belonging to 
the plaintiff, to the use of the United States of America, to dome into 
the possession of various agents and subsidiary companies of said 
Agent, which sums said agents and subsidiary companies of said 
Agent have misapplied and dishonestly and fraudulently misappro¬ 
priated to their own use or to the use of said Agent, all with the 
knowledge and consent of said Agent, and said Agent has failed to 
account for or pay said sums to the plaintiff. Said Agent pever ac¬ 
counted for or paid over to said plaintiff the funds and monies so 
misapplied and misappropriated. 

That by reason of the premises the said Agent became indebted to 
the plaintiff to the use of the United States of America for| the said 
monies collected bv said Agent and wrongfullv and fraudulently 
diverted and not accounted for as aforesaid in the sum of $227,193.01 
in accordance with the account hereto annexed, made a paiit hereof 
and marked ** Exhibit 7." 

The claim of the United States, in the amount of $227,193.01. 
which sum related to the amounts due as a result of the aforesaid 
operating agreements and during the life of said bond, was allowed 
by the referee in bankruptcy in said United Sates District Court 
for the Southern District of New York on the 16th day of June. 1931. 
and thereafter the said referee in bankruptcy approved anjoffer of 
composition duly entered by said bankrupt but not apprbved by 
nor assented to by the said United States of America or this plain¬ 
tiff and as a result of said approved composition the United 

10 States received on July 13, 1931, a payment of $27,719.30, as 
final payment on the said allowed claim of $227,193.01 and the 

sum of $27,719.30 so received as final dividend as aforesaid, is Credited 
against the said sum of $227,193.01, leaving a balance of $1^9.473.71 
which, after making all deductions and allowances which! should 
properly have been made for the credit of said agent, should have 
been turned over and paid by said Agent to the plaintiff, to! the use 
of the United States of America. Thereupon, and by reasoi|i of the 
said failure of the said Agent so to perform its said agreements and 
so to account as aforesaid, the defendant became and now is duly and 
justly indebted to the plaintiff, to the use of the United Spates of 
America, upon its said bond in the sum of $199,473.71, together with 
interest, on the sum of $27,719.30 from December 16. 1921, to July 13, 
1931, and on the sum of $199,473.71 from December 16. 1921.! 

12. Plaintiff representing the United States of America h|as duly 
demanded of defendant payment of the said sum and defendant has 
refused and still refuses to pay the said sum or any part thereof. 

90432—34 - 2 
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and no part of said ! sum of $199,473.71 nor interest has been paid to 
plaintiff or to the United States of America by the said Agent or 
by the defendant or any of them or by anyone on their behalf. 

13. Plaintiff in all of its aforesaid dealings with said Agent and 
with defendant acted solely as the duly authorized Agent and rep¬ 
resentative of the United States of America which were the owners 
of the aforesaid vessels and which were tit all times and are en¬ 
titled to all of the benefits of the foregoing contracts and bond and 
to the full and direct ownership of all monies which should have 
been or may be paid to plaintiff thereunder or by reason of any rights 
acquired by plaintiff thereunder. 

14. Immediately Upon discovery of evidence of loss bv reason of 

the acts of said Agent, the plaintiff at the instance of the 
11 United States of America gave to defendant written notice 
thereof together with all available facts and afforded de¬ 
fendant every reasonable facility for investigating said pecuniary 
loss. 

15. Plaintiff and the United States of America have duly and 
fully performed all of the obligations and conditions required of 
them or either of them to be performed by said contracts and bond. 

Wherefore, plaintiff brings this suit to the use of the United 
States of America and claims for the use of the United States of 
America the sum of $500,000.00 and costs of suit. 

Leo A. Rover. 

United States Attorney. 

Exhibit 1 


FORM M-2 

12 UNITED STATES SHIPPING HOARD EMERGENCY 

FLEET CORPORATION 


MAXAGING AgRKEMEXT 

This managing agreement, made this 14th dav of July. 1919, bv 
and between the United States Shipping Board Emergency Fleet 
Corporation, the first party, hereinafter called the Corporation, and 
France & Canada Steamship Corporation, of New York, the second 
party, hereinafter called the Manager, wifnesseth: 

Whereas the Corporation is operating the vessel Mercer and cer¬ 
tain other vessels and desires to make an agency contract with the 
Manager for the husbanding and managing of said vessel and such 
other vessels as it has assigned and may assign to the Manager for 
such purpose; 

Now, THEREFORE, IT IS AGREED AS FOLLOWS : 

First. The Corporation hereby appoints the Manager as its agent 
for the husbanding and managing of the vessel Mercer and such other 
vessels as the Corporation has assigned, and may from time to time 
assign, to the Manager for such purpose. 

Second. The Corporation will provide and pay for all fuel, fresh 
water, stevedoringl port charges, pilotages, agencies, commissions, 
and consular charges, except those pertaining to the master, officers, 
and crew and all other expenses which are usually borne bv a time 
charterer of a vessel. 
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Third. The Manager, as such agent: 

(а) Shall act as the Manager of the vessel in such tradejor service 
as the Corporation shall direct, being subject to the orders of the 
Corporation as to voyages, cargoes, priorities of cargoes^ charters, 
rates of freight, and other charges, and as to all matters jconnected 
with the use of the vessel. 

(б) Shall take proper delivery of the vessel from the Operation or 
Construction Division of the Corporation, or from the owner, builder, 
or anyone else having control, as the Corporation may direct. 

(c) Shall exercise due diligence to man, equip, victual, and supply 
the vessel, and to provide and pay for all provisions, wages and con¬ 
sular. shipping, and discharging fees of the master, officers, and crew; 
all cabin, deck, engine-room, and other necessary stores; anc} all other 
costs and expenses (except those expenses to be paid by jthe Man¬ 
ager out of his own funds covered by the compensation and fees here¬ 
after provided for) properly incident to the management of the 
vessel, including war-risk insurance, if any, required by law on the 
master, officers, and crew. 

(d) Shall exercise due diligence to maintain the vessel in a thor¬ 
oughly efficient state in hull, machinery, tackle, apparel, furniture, 
and equipment, procuring for and on behalf of the Corporation the 
necessary labor and material to effect ordinary running repairs and 
replacements. No extraordinary repairs or expenses shall be made 
or incurred, and no alteration in hull, machinery, or equipment shall 
be made, by the Manager, except in serious emergency, without first 
securing in writing the authorization of the Corporation. 

( e ) Shall exercise due diligence to see that no damage to fjlie vessel 
arises from loading improper cargo, from improper storage] or from 
improper berthing of the vessel. 

(/) Shall, whenever no separate Operator is acting, do tljie things 
required of an operator under the terms and conditions of the regular 
form of Operating Agreement of the Corporation then in use. 

(g) Shall hold all moneys collected on behalf of the Corporation 
and shall deposit the same in national banks, or banks which are 
members of the United States Federal Reserve Association, as a sepa¬ 
rate trust fund, to be designated “France & Canada S. S. Corp., 

(Name of manager) 

Shipping Board Fund ”, and shall not mingle the same wi(th other 
moneys owned or held bv the Manager, and shall make from such 
funds all disbursements hereinafter authorized to be paid py or to 
the Manager for account of the Corporation, and shall, promptly 
after the dispatch of each vessel, or at such other times as may be 
directed, account to the Corporation for moneys received £tnd dis¬ 
bursed. No items not supported by vouchers aggregating more than 
$10 will be allowed. j 

( h) Shall keep separate accounts in such manner and fornj as may 
be prescribed by the Corporation of all moneys collected sjmd dis¬ 
bursed, and accord to accountants and other representatives of the 
Corporation access to all books and papers, and render such assist¬ 
ance in the examination thereof as the Corporation may recuire. 

(i) Shall exercise due diligence to do or cause to be done all 
things which would be done by the owner, or the owner’s agent, 
under the usual Government form of time charter, attending to all 
matters in connection with the management of the vessel. 
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Fourth. The Corporation, in consideration of the services or things 
herein agreed to be performed, shall pay compensation and allow 
commissions as follows: 

A. Compensation for management 

I. For each vessel up to and including the fifth. $400 per month, 
and at the same rate for each part of a month. 

II. For each vessel in excess of live, $350 per month, and at the 
same rate for each part of a month. 

Such compensation shall he payable to the Manager from the day 
of deliverv of each vessel to the Manager until redeliverv or 

k. 

loss. 


13 


/>. Commissions for Advancing Funds 


I. If the manager is without funds of the Corporation, either as 
the Manager or as the Operator, for the disbursement of the vessel in 
foreign or dependenev ports, and funds are there advanced bv the 
Ma nager. or procured' from others, a commission will be allowed in 
accordance with the usual commissions paid in the respective ports, 
as certified to the United States Shipping Board by the American 
Steamship Association, and verified by the Comptroller. 

Fifth. If the Manager shall knowinglv permit anv cargo to be 
carried without the consent of the Corporation or the Operator, the 
Manager shall receive no commission, fee. or other compensation for 
anv services rendered during the voyage. 

Sixth. Whenever the Corporation may legally have the advantage 
of any existing or future contracts of the Manager for the purchase 
of material, fuel, supplies, or equipment, it shall have the benefit 
thereof, provided that such contracts may be made available to the 
Corporation without unreasonably interfering with the requirements 
of other vessels owned or operated by the Manager. 

Seventh. The Corporation shall reimburse the Manager for all dis¬ 
bursements properly incurred on its behalf as authorized in this 
agreement. 

Eighth. All salvages shall be for the benefit of the Corporation. 
This provision, however, shall not be construed to deprive the Man¬ 
ager of anv right to salvage reserved to the Manager as vessel owner 
under any charter. 

Ninth. The Corporation shall have the right, at any time, to termi¬ 
nate this agreement as to anv or all vessels assigned to the Manager, 
and to assume forthwith control of any or all of the vessels, and to 
collect directly all freights, moneys, or other charges remaining 
unpaid. The Manager, however, in such case shall adjust, settle, 
and liquidate the current business of the vessels if so required by the 
Corporation. 

Tenth. Upon giving the Corporation thirty days’ written notice, 
the Manager shall have the right to terminate this agreement, such 
termination not to become effective as to any vessel until its arrival 
and discharge at a United States port. The Manager shall, however, 
if required by the Corporation, adjust, settle, and liquidate the cur¬ 
rent business of the vessel. 



T 
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Eleventh. The Manager shall, at the time of execution and delivery 
of this agreement, or at any other time, if so required by the Corpo¬ 
ration. furnish a satisfactory bond in such amount as the Corpora¬ 
tion may order, for the faithful and proper discharge of the obliga¬ 
tions and duties hereunder assumed. 

Twelfth. This agreement is made with the distinct understanding 
that the Manager has in his service a competent shore forcd* consist¬ 
ing of at least one port captain and one port engineer, aqd in the 
event that six or more vessels are assigned to the Manager.!one port 
steward, each of whom has had actual sea experience in his respective 
capacity. 

Thirteenth. This agreement shall apply to the management of all 
vessels assigned to the Manager, sailing from United Statesjports on 
or after the 1st day of March 1919. 

United States Shipping Board 
Emergency Fleet Corporation, 
By Geo. Heerdrandt. 

Director of Operation 

Witness as to signature: 

E. K. Shirk. 

France & Canada Steamship 

Corporation, 

By H. McIntosh, Vice Pres., 

The Manager. 1 

Witness as to signature: 

C. E. McCarthy. 
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UNITED STATES SHIPPING BOARD EMERGENCY 

FLEET CORPORATION ! 

Operating Agreement 

This operating agreement made this 14th day of July. iL919. by 
and between the United States Shipping Board Emergency Fleet 
Corporation, the first party, hereinafter called the Corporation, and 
Franee & Canada Steamship Corporation of New York, the second 
party, hereinafter called the Operator, witnesseth: 

Whereas, the Corporation is operating the vessel Mercer and cer¬ 
tain other vessels and desires to make an agenev contract with the 
Operator for the operation of said vessel and such other vessels as it 
has assigned and may assign to the Operator for such purpose; 

Now, therefore, it is agreed as follows: 

First. The Corporation hereby appoints the Operator as its agent 
for the operation of the vessel Mercer and such other vessel's as the 
Corporation has assigned, and may from time to time assign, to the 
Operator for such purpose. 

Second. The Corporation will man, equip, victual, and supply the 
vessel, and provide and pay for all provisions, wages, and consular, 
shipping, and discharging fees of the master, officers, and crew, and 
all cabin, deck, engine room, and other necessary stores: and will ex- 
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ercise due diligence tb maintain the vessel in a thoroughly efficient 
state in hull, machinery, tackle, apparel, furniture, and equipment 
for and during service. 

Third. The Operator, as such agent: 

(«) Shall operate the vessel in such trade as the Corporation shall 
direct, being subject to the orders of the Corporation as to voyages, 
cargoes, priorities of cargoes, charters, rates of freight, and other 
charges, and as to all matters connected with the use of the vessel. 

(b) Shall provide imd pay for all fuel, fresh water, stevedoring, 
port charges, pilotage, agencies, commissions, and consular charges, 
except those pertaining to the master, officers, and crew, and all 
other expenses, which are usually borne by a time charterer of a 
vessel. 


(c) Shall exercise due diligence to see that all freight is prepaid, 
except when otherwise instructed by the Corporation, or where the 
prevailing customs in the particular trade are to the contrary, in 
which case freight may be made pavable at destination in accord- 
ance with such custom. All freight in cases where cargo is perishable 
or not worth the freight charges must be prepaid unless the custom 
of the trade is to the contrary. 

(d) Shall issue or cause to be issued to shippers customary freight 
contracts and bills of lading, and shall exercise due diligence to see 
that such bills of lading contain all exemptions and stipulations usual 
to the particular trade or service in which the vessel may be engaged, 
and reserve to the Corporation a lien upon all cargoes for the pay¬ 
ment of freight, primage charges, dead freight, demurrage, forward¬ 
ing charges, advance charges for carriage to port of shipment, for 
contributions in general average and special charges on cargo, and 
for all fines or damages which the vessel or cargoes may incur by 
reason of illegal, incorrect, or insufficient marking or addressing of 
packages, or description of their contents, and in trades where cus¬ 
tomary, make the shipments subject to usual war clauses, to the 
44 Harter Act ", to a provision that all general average shall be settled, 
unless otherwise directed by the Corporation, at New York in accord¬ 
ance with York-Antwerp rules of 1890, and Antwerp rule of 
1903, and otherwise in accordance with the rules and customs of the 
port of New York, and also subject to the following clause: 

44 If the owner of the ship shall have exercised due diligence to 
make said ship in all respects seaworthy and properly manned, 
equipped, and supplied, it is hereby agreed that in case of loss, dam¬ 
age, danger, or disaster resulting from fault or negligence of the 
pilot, master, or crew, in the navigation or management of the ship, 
or from latent or other defects or unseaworthiness of the ship, 
whether existing at the time of shipment or at the beginning of the 
voyage or on the voyage, but not discoverable by due diligence, the 
owner shall not be liable therefor, and the consignee or owners of the 
cargo shall not be exempt from liability for contribution in general 
average, or for any special charges incurred, but with the shipowner 
shall contribute in ! general average and shall pay such special 
charges as if such loss, damage, danger, or disaster had not resulted 
from such fault, negligence, latent or other defect, or unsea¬ 
worthiness.” 
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( c) Shall collect all freight and other money due the Corporation, 
advance all funds for all expenses properly to be paid by him as 
agent, and take proper general average security. 

(/) Shall hold all money collected on behalf of the Corporation, 
and shall deposit the same in national banks, or banks which are 
members of the United States Federal Reserve Association, as a 
separate trust fund, to be designated “ France & Canada S.iS. Corp. 
Shipping Board Fund ”, and shall not mingle the same with other 
moneys owned or held by the Operator, and shall make fifom such 
funds all disbursements hereinafter authorized to be paid by|or to the 
Operator for account of the Corporation, and shall, promptly after 
the dispatch of each vessel, or at such other times as may be directed, 
account to the Corporation for moneys received and disbursed. Xo 
items unsupported by vouchers aggregating more than $1(|) will be 
allowed. 

(g) Shall keep separate accounts in such manner and form as may 
be prescribed by the Corporation of all moneys collected 'and dis¬ 
bursed, and accord to accountants and other representatives of 

15 the Corporation access to all books and papers, amjl render 
such assistance in the examination thereof as the Corporation 
may require. 

(h) Shall, in order to prevent speculation in freight or passenger 
space, exercise due diligence to see that all freight contracts ^how the 
name of actual shipper, commodities, quantities, and freight rates, 
except that in coastwise trade of the United States and in the West 
Indies trade the freight rate need not be shown on permits, but must 
be shown on bills of lading and must be the rate in current tariffs. 
Xo space allotted to the original shipper may be sublet on any terms 
or conditions whatsoever without the consent of the Corporation. 
If the Operator shall, without the consent of the Corporation, know¬ 
ingly carry any cargo, the space for which has been sublei by the 
original shipper upon any terms or conditions whatsoever, thi Opera¬ 
tor shall receive no commission, fee, or other compensation j for any 
services rendered during the voyage. 

(i) Shall exercise due diligence to see that all bills of lading when 
issued agree with the freight contracts, that all wharf receipts for 
freight are nonnegotiable, and that a freight contract or permit is 
issued for each shipment. 

(j) Shall exercise due diligence to perform or cause to be per¬ 
formed all of the customary agency duties concerned with [loading 
and discharging cargoes at all ports included in the vessel's itinerary, 
and all things necessary for the protection and safeguarding of the 
interests of the Corporation. 

Fourth. The Corporation, in consideration of the services oj* things 
herein agreed to be performed, shall pay compensation and allow 
commissions and fees, as follows: 

A. Compensation payable to TIIE OPERATOR j 

j j 

I. On all vessels except tankers. 

(a) From United States ports: 

(1) On general cargo, a commission of 2y> percent on tl|e gross 

ocean freight list. 
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(2) On bulk cargo, a commission of iy± percent on the gross 
ocean freight list. 

The term “bulk cargo**, as used herein, shall include a cargo, a 
substantial part (amounting to 50 percent or more) of which is 
loaded at one port iand discharged at one port, when covered by one 
bill of lading, and delivery is made without regard to marks or 
numbers, and all t inted States Government cargoes, when vessel is 
exclusively laden therewith. Whenever the excess over such sub¬ 
stantial part is general cargo, the commission payable on general 
cargo as above shall be paid on the freight earnings on such excess. 
Where Government cargoes are carried, and no charge or a nom¬ 
inal charge is made therefor, the commissions and fees shall be 
based upon a freight schedule established in each case by the 
United States Shipping Board for such purpose. 

(b) Into United States ports from foreign and dependency 
ports, a fee of $250 for each vessel. 

The term “ dependency ports", as used herein, shall include 
ports in the Hawaiian Islands. Porto Rico. Virgin Islands. Guam, 
Canal Zone. Philippine Islands, and Alaska. 

(c) From or into United States ports, one commission of 5 
percent on all mails, express, and commercial passenger revenue. 
This commission also covers all agency commissions and fees paid 
in foreign or dependency ports, except brokerages authorized to 
be paid under C-II. 

II. On. tankers. 

Between United States ports and foreign and dependency ports, 
a fee of $100 for each vessel. 


B. Cow mission* and fee* •payable to other* than the Operator for 
unloading, loading . and attendance at foreign, and dependency 


I. On all vessels including tankers. 

(a) A commission or fee for agency services in accordance with 
the usual commissions and fees paid in the respective ports, as cer¬ 
tified to the United States Shipping Board by the American Steam¬ 
ship Association, and verified by the comptroller: provided that any 
commission or fee paid for attending to any mail, express, or com¬ 
mercial passenger revenues shall be borne by the Operator out of 
the commission allowed him under A-I(c). supra, except the broker¬ 
ages authorized to be paid under C-II. 

The same customary commission and fees of the port will be al¬ 
lowed the branch house of the Operator as would be allowed to 
others than such branch house. 

C. Commissions and fees not otherwise authorized 


I. In cases where freight and charter brokerages are necessarily 
or properly incurred in United States ports to secure cargoes and 
charters, and are paid in accordance with the usages of the trade, a 
brokerage commission not exceeding 1*4 percent will be allowed. In 
such cases in foreign or dependency ports, freight and charter bro- 


U. S. SHIPPING BOARD VS. TJ. S. FIDELITY & GUARANTY| CO. 


kerages will be allowed in accordance with the usual coiinnissions 
and fees paid in the respective ports, as certified to the United States 
Shipping Board by the American Steamship Association, and 
verified by the comptroller. 

II. In cases where passenger tickets are necessarily sold through a 
broker in foreign or dependency ports, a brokerage commission will 
be allowed in accordance with the usual commissions in ti e respec¬ 
tive ports, as certified to the United States Shipping Board 
bv the American Steamship Association, and verified bv the 
comptroller. 

16 III. If the Operator is without funds of the Corporation to 
meet disbursements of the vessel in foreign or dependency 
ports, and funds are there advanced by the Operator, or procured 
from others, a commission will be allowed in accordance with the 
usual commissions paid in the respective ports, as certified to the 
United States Shipping Board by the American Steamship!Associa¬ 
tion. and verified by the comptroller. 

IV. For entering and clearing a vessel light or in ballast [into and 
from United States ports from and to foreign or dependency ports, 
respectively, or into and from United States Atlantic ports iSrom and 
into United States Pacific ports, respectively, a fee of will be 
allowed. No fee will be allowed for entering or clearing vessels light 
or in ballast into and from United States ports from 4 n d into 
United States ports other than those above mentioned. 

V. If the vessel, after cargo is booked, is diverted by the ([Corpora¬ 
tion to a port other than that named or contemplated in the'.original 
shipping documents, no additional compensation will be pau|l on any 
increase in freight earnings resulting from such diversion,! but the 
Operator will be paid an additional fee of $i250 for performing the 
services incidental and necessary to the diversion. 

Fifth. Whenever the Corporation may legally have the advantage 
of existing or future contract of the Operator for the purchase of 
material, fuel, supplies, or equipment, it shall have the benefit thereof, 
provided that such contracts may be made available to the (Corpora¬ 
tion without unreasonably interfering with the requirements of other 
vessels owned or operated by the Operator. 

Sixth. The Corporation shall reimburse the Operator for all dis¬ 
bursements properly incurred on its behalf as authorized in this 
agreement. 

Seventh. All salvages shall be for the benefit of the Corporation. 
This provision, however, shall not be construed to deprive thie Oper¬ 
ator of any right to salvage reserved to the Operator as vessel owner 
under any charter. 

Eighth. The Corporation shall have the right at any time! to ter¬ 
minate this agreement as to any or all vessels assigned to the Op¬ 
erator, and to assume forthwith control of anv or all of the vessels, 
and to collect directlv all freights, monevs, or other charges remain- 
ing unpaid. The Operator, however, in such cases shall adjust, settle, 
and liquidate the current business of the vessels if so required] by the 
Corporation. 

Ninth. Upon giving the Corporation thirty days’ written! notice, 
the Operator shall have the right to terminate this agreement, said 

06452—34-3 I 
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termination not to become effective as to any vessel until its arrival 
and discharge at a United States port. The Operator shall, however, 
if required by the Corporation, adjust, settle, and liquidate the 
current business of the vessel. 

Tenth. The Operator shall, at the time of execution of this agree¬ 
ment. or at any other time, if so required by the Corporation, furnish 
a satisfactory bond in such amount as the Corporation may order 
for the faithful and proper discharge of the obligations and duties 
hereunder assumed. 

Eleventh. This agreement shall apply to the operation of all 

vessels assigned to the Operator, sailing from United States ports on 

or after the 1st dav of March 1919. 

%> 

United States Shipping Board 
Emergency Fleet Corporation, 

By Geo. Heerrrandt, Director of Operations. 

Witness as to signature: 

E. K. Shirk. 

France & Canada Steamship Corporation, 
By- VIce Dres.. the Operator. 

Witness as to signature: 

C. E. McCarthy’. 
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UNITED STATES SHIPPING BOARD EMERGENCY 
FLEET CORPORATION. WASHINGTON 


Agency’ Agreement for Managing and Operating Steel Cargo 

Vessels 


This contract dated this ninth day of March 1920, between the 
United States of America, owner of certain vessels, represented bv 
the United States Shipping Board Emergency Fleet Corporation, 
hereinafter called the Corporation, and France Canada Steam¬ 
ship Corporation, managing agent, hereinafter called the Agent, 
witnesseth: 


1. The Corporation appoints the Agent as its agent for the man¬ 
agement, operation, and conduct of the business of such vessels as it 
has assigned and may assign to the Agent for such purposes. 

2. The Agent agrees to act as such agent and to manage, operate, 
and conduct the business of such vessels as have been assigned or 
may be assigned fdr such purpose. While the Agent is to be held re¬ 
sponsible for the management of the vessels, he shall be subject to 
the orders of the Corporation as to all matters affecting the use of 
the vessels when the Corporation deems the exercise of such power 
to be in the public interest. 

3. The Agent agrees to man, equip, victual, and supply the vessel, 
to provide and pay for all provisions, wages, fuel, fresh water, steve¬ 
doring, port charges, pilotage, agencies* commissions, consular 
charges, cabin, deck, engine-room, and other stores, and all other 
costs and expenses incident to the management, operation, and con¬ 
duct of the business of the vessel, except as is otherwise provided 
herein. 
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4. The Agent shall (subject to such regulation or methods! or super¬ 
vision and inspection as may be required or prescribed by! the Cor¬ 
poration) exercise reasonable care to maintain the vessel i|n a thor¬ 
oughly efficient state in hull, machinery, tackle, apparel, furniture, 
and equipment, procuring for and on behalf of the Corporation the 
necessary labor and material to effect ordinary running repairs and 
replacements. Xo extraordinary repairs or expenses shall! be made 
or incurred, and no alterations in hull, machinery, or equipment 
shall be made by the Agent except in cases of serious ejnergency 
without first securing in writing the authorization of |the Cor¬ 
poration. 

5. The Agent agrees to exercise reasonable care to avohjl damage 
of every nature and to see that no damage to the vessel arises from 
loading improper cargo, from improper stowage, or from improper 
berthing of the vessel, and to see that all freight is prepaid, except 
when otherwise instructed by the Corporation, or where the prevail¬ 
ing customs in the particular trade as to prepayment of freight is 
to the contrary, in which case the utmost diligence on thf part of 
the Agent shall be exercised both as to the acceptance of the cargo 
and in the collection of the freight monev: failing to exercise such 
diligence, the Agent shall be liable therefor. 

0. The Agent agrees to perform all the customary duties of a 
managing and operating owner of the vessels, and to perform, or 
cause to be performed, all the customary agency duties concerned 
with loading and discharging cargoes at all ports included in the 
vessel’s itinerary and all things necessary for the protection and 
safeguarding of the interests of the Corporation. 

7. The Agent agrees to issue, or cause to be issued, to shippers the 
customary charter parties, freight contracts, and bills of lading, 
except as otherwise prescribed by the Corporation, and shall exercise 
reasonable care to see that such bills of lading when not prescribed 
by the Corporation shall contain all exemptions and stipulations 
usual in the particular trade or service in which the vessel! may be 
engaged and reserve to the Corporation a lien, etc., etc., adequate for 
its protection, including reference to the Harter Act, adjustments of 
general average, and Jason clause. 

8. The Agent, on behalf of the Corporation, agrees to collect at 
the proper time all freights and other moneys arising out jof man¬ 
agement, operation, and business of the vessel and to advance all 
disbursements for customary cargo, managing, and operating ex¬ 
penses, and for all other reasonable expenses properly to be paid 
by a vessel owner, and to do all things which the Corporation is 
required in law and custom to do, either as owner of the vessels or as 
carrier of cargo. 

9. The Agent agrees to deposit all moneys collected on behalf of 
the Corporation in a national bank or a bank which is a member 
of the United States Federal Reserve Association as a separate 
trust fund in the name of the United States Shipping Board Emer¬ 
gency Fleet Corporation, which moneys shall be the property of the 
Corporation; and whenever the treasurer considers the public in¬ 
terest demands, they shall be subject to check by the treasurer of the 
Corporation, as well as by the Agent, and shall not mingle tihe same 
with moneys owned or held by the Agent,- but shall make from 
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such fund ail disbursements authorized to be paid by the Agent for 
the account of the Corporation and shall, at such times and in such 
form as may be directed by the Corporation, render a full account of 
all moneys received. No items aggregating more than $10 will be 
allowed in settlement with the Agent unless supported by proper 
vouchers. 

The compensation due the agent shall be paid monthly on voucher 
from the Corporation. 

18 10. The Agent shall keep separate books of account in such 

manner and form as may be prescribed by. or approved by 
the Corporation, devoted exclusively to its agency business with the 
Corporation, which books, together with all the vouchers, accounts, 
papers, or other documents, shall at all times be subject to the inspec¬ 
tion and audit of the Corporation: and. if need be for its own protec¬ 
tion, the Corporation may at any time take possession of the same 
for a time sufficient to make a complete audit and, in case of the ter¬ 
mination of the agency, shall be entitled to possession of such books 
and papers as it may deem to be necessary for its safety and 
protection. 

In the absence of some other agreed value, said accounts shall set 
up as the capital investment a sum equal to the value of the vessel 
at the price of $200 per dead-weight ton. For the purpose of de¬ 
termining net revenue under this agreement, the following charges 
shall be entered as part of the expenses of the vessel: Depreciation 
for the first year, 10 percent of the value; for the second year. 9 
percent of the remaining value; third, S percent; fourth, T percent; 
fifth. G percent, and 5 percent each year thereafter. For insurance, 
at the rate of 44/2 percent per annum; for interest, at the rate of 5 
percent per annum; for reserve for repairs, at the rate of 4 percent 
per annum. General average, collision, and other claims shall be 
charged to the vessel only to such extent as they are not completely 
covered and reimbursed by insurance. 

The value as set up on the books of the operators may be under¬ 
stood to be for bookkeeping purposes only, and such values may vary 
with the trades and may be the only variable item necessary by which 
equitable compensation may be computed with the object of ulti¬ 
mately placing all agents of equal competency so far as may be rea¬ 
sonably practicable on the same basis of compensation. 

11. As compensation the Corporation shall pay the A<rent as 
follows: 

(a) An agent's fee of $200 per ship per month. 

(b) For the period that any ship is in actual operation or in com¬ 
mission. and for the purpose of making monthly payments the Agent 
will receive a minimum compensation, in addition to the $200 per 
month, of 10 cents per dead-weight ton per month on all ships under 
5,000 tons (maximum $450 per ship per month), and 8 cents per 
dead-weight ton per month on all ships of 5.000 tons and under 
9.000 tons (minimum $450, maximum $700. per ship per month), and 
7 cents per dead-weight ton per month on all ships of 9.000 tons and 
over (minimum $700 per ship per month). 

(c) There may be such customary brokerage charged against the 
operation of the ships as may be necessary to obtain business, pro- 


IT. S. SHIPPING BOARD VS. U. S. FIDELITY & GUARANTY ICO. 19 

i 

| 

viding the result of the voyage will justify same. In case 6f doubt 
or dispute as to whether the voyage does justify the charge the Cor¬ 
poration may finally decide as to continuing the payment off broker¬ 
age where doubt exists as to justification. 

( (J ) The Agent will also receive a commission equal to IQ percent 
of all net profits on an amount up to 50 cents per dead-weight ton 
per month. On all net profits in excess of 50 cents per dea[I-weight 
ton per month, 20 percent up to $1 per dead-weight ton p<jr month 
and 25 percent of all net profits in excess of $1 per dead-weight ton 
per month. 

12. The Corporation shall, when it may legally do so, jhave the 
advantage of any existing or future contracts of the Agent for the 
purchase of materials, fuel supplies, or equipment, provided 'that this 
may be done without unreasonably interfering with the requirements 
of other vessels owned or operated by the Agent. In e\fery case 
where the Corporation shall have contracted for materials, fuel, sup¬ 
plies, or equipment the Agent shall procure the same in pursuance of 
such contract and the directions of the Corporation. 

13. All salvages shall be for the benefit of the Corporation and 
shall be considered as part of the earnings of the vessel. 

14. The Corporation shall have the right at any time to terminate 
this agreement as to any or all vessels assigned to the Ageijt and to 
assume forthwith control of any or all of the vessels and fo collect 
directly all freights, moneys, or other charges remaining unpaid. In 
such cases, how’ever, the Agent shall adjust, settle, and liquidate the 
current business of the vessels if so required by the Corporation. 

15. Upon giving the Corporation 30 days' written notice the Agent 
shall have the right to terminate this agreement, such teHnination 
not to become effective as to any vessel until its arrival and discharge 
at a United States port. The Agent shall, however, if required by 
the Corporation, adjust, settle, and liquidate the current business of 
the vessel. 

16. The Agent shall, at the time of execution and delivery of this 
agreement or at any other time, if so required by the Corporation, 
furnish a bond satisfactory to the Corporation in such amount as 
it may order for the faithful and proper discharge of the obligations 
and duties hereunder assumed by the Agent. 

In witness whereof the parties hereto execute this contract in 
duplicate. 

United States of America, 

By United States Shipping Board 

Emergency Fleet Corporation, 

By G. W. Sterling, j 

Assistant Director of Operations, 
(For Director of Operations), 

Witness as to signature: 

A. A. Haskell. 

France & Canada S. S. Corp., Agent. 

By S. H. McIntosh, Vice President . 

Witness as to signature: 

C. Goodman. 
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Exhibit A 


United States Fidelity and Guaranty Company. 

Baltimore. Maryland. March 19. 1920. 

The United States Shipping Board Emergency Fleet Corporation. 

Division of Operations. 

Mash in (/ton. D. C. 

Gentlemen: The United States Fidelity and Guaranty Company, 
as surety under Bond No. 40012-20, dated the 30th day of December, 
1919, executed on behalf of the France and Canada Steamship Cor¬ 
poration. in the sum of $500,000.00. in connection with the managing 
and/or operating of certain vessels of the said United States Ship¬ 
ping Board Emergency Fleet Corporation, hereby accepts notice of 
the execution by the France and Canada Steamship Corporation and 
the United States Shipping Board Emergency Fleet Corporation of 
a New Managing Agencv Agreement Form M 03 and agrees that its 
bonds shall continue in full force and effect, subject to the terms and 
conditions of said bond. 

United 1 States Fidelity and Guaranty Company, 

-, Vice President. 
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FORM MO-4 


UNITED STATES SHIPPING BOARD 


REPRESENTED BY 

United States Shipping Board Emergency Fleet Corporation, 

Washington 

AGENCY AGREEMENT FOR MANAGING AND OPERATING VESSELS 

This agreement made in duplicate the 22nd day of December, 
1920, between the United States of America, acting through the 
United States Shipping Board, represented by the United States 
Shipping Board Emergency Fleet Corporation, hereinafter called 
the Corporation, and France & Canada Steamship Company, here¬ 
inafter called the Agent, witnesseth: 

1. Appointment of Agent.—The Corporation appoints the Agent 
as its agent to manage, operate, and conduct the business of such 
vessels as it has assigned or may assign to the Agent. 

2. Agent's acceptance of appointment.—The Agent agrees to act 
as such agent and to manage, operate, and conduct the business of 
such vessels in accordance with the directions, orders, and regulations 
which the Corporation may from time to time prescribe. 

3. Manning, equipping, etc., vessels and paying disbursements.— 
The Agent agrees to man, equip, victual, and supply such vessels, 
and to pay for account of the Corporation the cost thereof and all 
other costs and expenses incident to the management, operation, and 
conduct of the business of such vessels, except as is otherwise pro¬ 
vided herein. 

4. Maintenance and repairs.—The Agent shall (subject to such 
regulation or methods or supervision and inspection as may be re- 
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quired or prescribed by the Corporation) exercise reasonable!care to 
maintain the vessel in a thoroughly efficient state in hull, machinery, 
tackle, apparel, furniture, and equipment, procuring for and on be¬ 
half of the Corporation the necessary labor and material to effect 
ordinary running repairs and replacements. No extraordinary re¬ 
pairs or expenses shall be made or incurred, and no alterations in 
hull, machinery, or equipment shall be made by the Agent, except in 
cases of serious emergency, without first securing in writing the 
authorization of the Corporation. 

The Agent shall encourage the practice of performing all possible 
repairs by the vessel's crew, and when necessary to havej repairs 
performed bv repair companies shall encourage the practice of 
letting contracts for this work on competitive lump-sum bids. 

5. Agent must use care to avoid all damage and loss.—The Agent 
agrees to exercise reasonable care to protect and safeguard the in¬ 
terests of the Corporation, the Shipping Board, and the United 
States in all respects and to exercise reasonable care to avoid loss and 
damage of every nature to the Corporation, the Shipping Board, or 
the United States. In judging the liability of the Agent under this 
paragraph the acts of subagents or brokers employed by the Agent 
shall be deemed the acts of the Agent. 

0. Trades, bills of lading, etc.—The Agent agrees to operate said 
vessels in such service as the Corporation may direct and to! issue to 
shippers the customary charter parties, freight contracts, and bills 
of lading, except as otherwise prescribed by the Corporation, and 
shall exercise reasonable care to see that such shipping documents 
when not prescribed by the Corporation shall contain all exemptions 
and stipulations usual in the particular trade or service in which the 
vessel may be engaged. 

7. Subagents subject to Corporation's disapproval.—The selection 
by the Agent of agents or subagents in foreign and domestic ports 
shall be subject to disapproval by the Corporation. 

8. Collection of moneys.—The Agent agrees to collect wheb due all 
freight and other moneys accruing to the Corporation arisirig out of 
the management, operation, and business of the vessels, and, in the 
event of the failure of any charterer, shipper, or other debtor of the 
Corporation to pay promptly such moneys, to immediately notify 
the proper officers of the Corporation and take such steps as may be 
proper to protect the Corporation’s interests. The Agent! further 
agrees to do all things which the Corporation is required by law or 
custom to do either as owner of the vessels or as carrier of the cargo. 

9. Handling of moneys.—The Agent agrees to deposit alj moneys 
collected on behalf of tiie Corporation in a national bank qr a bank 
which is a member of the United States Federal Reserve Association 
as a separate fund in the name of the United States Shipping Board 
Emergency Fleet Corporation, which moneys shall, insofar as the 
Agent is concerned, be the property of the Corporation: ajid when¬ 
ever the treasurer of the Corporation considers the publij* interest 
demands, they shall be subject to check by him, as well ijis by the 
Agent: the Agent shall make from such fund all disbursements 
authorized to be paid by the Agent for the account of the Corpora¬ 
tion and shall, at such times and in such form as may be directed by 
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the Corporation, render a full account of all moneys received. Xo 
items will be allowed in settlement with the Agent unless supported 
by proper vouchers or accountings. 

In case the amount of funds held by the Agent for the Corporation 
should be insufficient to meet the disbursements necessary on the ves¬ 
sels of the Corporation, the Agent may secure an advance from the 
Corporation which shall be deposited in the fund and accounted for 
in such manner as the Corporation may direct. 

10. Accounting and auditing.—The Agent shall keep separate 
books of account in such manner and form as may be prescribed or 
approved by the Corporation, devoted exclusively to the agency busi¬ 
ness with tiie 1 Corporation which books, together with all 

21 vouchers, accounts, papers, or other documents shall at all times 
be subject to the inspection and audit of the Corporation: and 
the Corporation may at any time temporarily take possession of the 
same to make a complete audit: and. in case the agency is terminated, 
may retain possession of such books and papers as it may deem ad¬ 
visable. The Agent shall furnish statements and reports when called 
for by the Corporation, and in the form prescribed by the Corpora¬ 
tion. and shall generally conform its accounting to the directions of 
the Corporation. 

11. Compensation.-—The Corporation shall pay to the Agent as 
full compensation for the Agent's services hereunder as follows: 

(a) From United States ports. —Five per cent on gross outward 
freight, dead freight, demurrage, express, and mail revenue: pro¬ 
vided that 214 per Cent only shall be paid on full cargoes of coal, 
grain, sulphur, and posphate, regardless of the number of ports of 
loading or discharge and regardless of the number of bills of lading, 
or consignees: and. provided further, that 2 1 / 4 per cent only shall be 
paid on full cargoes of other commodities shipped from one shipper 
to one consignee, from one port of loading to one port of discharge, 
to be accepted by the ship and delivered without count or marks. 

(b) Into United States ports. —Two and one-half per cent on gross 
inward freight, dead freight, demurrage, express, and mail revenue, 
the minimum inward fee at each port where cargo is discharged to 
be $250. 

( c ) Between United States ports. —The provisions of (a) and 
(b) above shall govern, except as to the full cargoes mentioned in 
(a) , as to which the Agent shall receive only two and one-half per 
cent (2i/>%) on the gross freight, dead freight, and demurrage, and 
no fixed minimum inward fee. 

(d) Between ports other than United States ports. —Two and 
one-half per cent on gross freight, dead freight, demurrage, express, 
and mail revenue. 

(e) Ballast voyages. —Five dollars per day on ballast voyages, 
minimum fee $50. except in Xew England coal trade between United 
States ports north of Cape Hatteras, minimum shall be $25: days to 
be counted from clearance to entry of vessel: when a vessel calls 
en route for orders, fuel, repairs, or any other cause, the time be¬ 
tween entry and clearance at such ports of call en route not to count. 

(/) Compensation while under repairs , etc. —For each period the 
vessel is laid up for repiars, inspection, or survey, the Agent shall 
receive $25 per vessel per day for each day beyond the first 10 days 
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of that period. Where repairs, inspections, or surveys are made 
while the vessel is loading or discharging cargo, ballast, or bunkers, 
the time so spent shall not count as lay days. 

Actual traveling expenses incurred by the Agent shall! be paid 
him and shall be chargeable to the voyage account if the | vessel is 
laid up elsewhere than at the home port of the Agent. 

(g) Passenger revenue .—Ten per cent on gross-passenger and ex¬ 
cess-baggage revenue, provided, however, that 5 per cent ojnly shall 
be paid on gross-passenger and excess-baggage revenue derived from 
carrying passengers on cargo vessels, as provided in section 26 of 
the Merchant Marine Act of 1920. 

( h) Salvage .—Five per cent of all salvage earned for adcount of 
the vessel for salvage services rendered to vessels not owned or con¬ 


trolled by the United States Shipping Board, or the Corporation, 
and 2 1 /? per cent on all salvage earned for account of the vessel for 
salvage services rendered to vessels of the United States Shipping 
Board, or the Corporation. The amount of salvage awards for 
such last-named services shall be determined by the Corporation, 
and all negotiations for settlements of other salvage claims shall be 
in the control of the Corporation. 

(?) Branch houses of the Agent .—Compensation for! agency 
services of Agent’s branch houses is provided for below in para¬ 
graph 12, subdivision (b). 

(;/) United States ports, as used above, means United Stajtes con¬ 
tinental ports, not including Alaska or the Panama Canal Zope. 

(h) The commissions provided for above upon the gross I freight, 
dead freight, demurrage, express, mail, passenger, and excess-bag- 
gage revenue, and salvage shall be paid only on revenue Actually 
collected, except where the Agent at the Corporation’s request car¬ 
ries governmental cargo on which no freight is to be collected: final 
control over the compromise, settlement, or waiver of disputed claims 
for gross freight, dead freight, demurrage, etc., to be with the 
Corporation. 

12. Brokerage commissions, etc.—There shall be charged against 


the vovage account: 

(a) Freight, passenger, and charter brokerage in cases ^here it 
is necessarily and properly incurred to secure cargoes, passengers, or 
charters in accordance with the usages of the trade. 

(b) The customary fees and commissions for all ports in the ves¬ 
sel's itinerary where these charges are necessarily and properly 
incurred. For agency services rendered bv branch houses ! of the 
Agent, in foreign and dependency ports, the Agent shall be piid and 
there shall be charged against the vovage account the custom^rv fees 
and commissions for those ports, as specified in the schedule of fees 
and commissions for foreign and dependency ports adopted by the 
Corporation March 1. 1920. as the same may be revised from time to 
time. Revisions shall not be made without 15 days' notice to the 
Agent. For agency services rendered by branch houses of the Agent 
in United States ports the Agent shall be paid and there shall be 
charged against the vovage account the customarv fees for such 
services in those ports until such time as the Corporation shall adopt 
a schedule for such fees, and when said schedule is adopted, it shall 
govern, as adopted and revised from time to time. 

96452—34-4 
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Rut unless said schedule expressly so provides, fees shall not be 
paid for agency services in l nited States ports where the vessel 
enters to load or discharge cargo, ballast, or passengers, or undergo 
repairs, inspection, dr survey, in addition to the compensation in 
those cases already provided for in subdivisions (a). (b). {c). (e), 
(/). and (</). under section 11 above, headed “Compensation. 

13. Use of each others’ contracts by the Corporation and Agent.— 
The Corporation shall, when it may legally do so. have the advan¬ 
tage of anv existing, or future, contracts of the Agent for the pur¬ 
chase of materials, fuel, supplies, or equipment: provided this may 
be done without unreasonably interfering with the requirements of 
other vessels owned or operated by the Agent. In every case where 
the Corporation shall contract or shall have contracted for materials, 
fuel, supplies, equipment, or services, such as those of the American 

Bureau of Survey, the Insurance Syndicates, or other similar 
2'2 services, the Agent shall procure the same in pursuance of 
such contract and shall pay for the same in accordance with 
the directions of the Corporation: provided, that when necessary to 
avoid undue delay to vessels, the Agent may. subject to the Cor¬ 
poration’s approval first obtained, procure materials, fuel, supplies, 
equipment, or services from other sources at lowest obtainable costs. 
The Agent, in such cases, shall support its disbursements with satis¬ 
factory explanation to the Corporation. 

14. General average—Particular average.—In case of general or 
particular average, the Agent agrees to appoint an adjuster, ap¬ 
proved by the Corporation, and to assist the adjuster in preparing 
the average account, to take proper security for the cargo proportion 
of average and to take liens and all other possible measures to pro¬ 
tect the interests of the Corporation. For such services the Agent 
shall receive the customary fee. the amount of which will be deter¬ 
mined, jointly, by the Agent and the adjuster, subject to the approval 
of the Corporation. 

15. Bond.—The Agent agrees, whenever required by the Corpora¬ 
tion. to furnish a bond satisfactory to the Corporation for the faith¬ 
ful performance of the Agent's duties and obligations hereunder. 

16. Termination of agency.— («) The Corporation shall have the 
right at anv time to terminate this agreement as to anv and all 
vessels assigned to the Agent and to assume control forthwith of any 
or all of said vessels and to collect directly all freight moneys or other 

tJ V V 

debts remaining unpaid. 

(b) Upon giving the Corporation 30 days 7 written notice, the 
Agent shall have the right to terminate this agreement, such termina¬ 
tion not to become effective as to anv vessel until its arrival and dis- 
charge at a United States port. 

In cases of termination under either (a) or (b). the Agent shall, 
if required by the Corporation, adjust, settle, and liquidate the 
current business of the vessels. 

17. Retroactive to March 1.—This agreement is in substitution of, 
and hereby abrogates, the agreement made effective March 1, 1920, 
and known as form MO. 3, and all rights and obligations of the par¬ 
ties under said form MO. 3 are hereby canceled and this present 
agreement is made retroactive to March 1, 1920. except as may be 
otherwise mutually agreed by the Corporation and the Agent, and 
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noted hereon in writing, over the signatures of the persons author¬ 
ized to represent the Corporation and the Agent. 

(Space for notations. All unused space to be ruled out (with red 
ink.) j 

23 18. Interpretation of this agreement.—Any questiojn arising 

under this agreement may, at the option of either party hereto, 
be referred for recommendation to a committee known as tjie stand¬ 
ing committee on Managing Agents' Agreement, consisting! of, first, 
duly appointed representatives of The Corporation: second,jduly ap¬ 
pointed representatives of the American Steamship Owners!Associa¬ 
tion, the United States Ship Operators Association, Njorthwest 
Steamship Managers Association, the Pacific-American Steamship 
Association, the Gulf Shipping Conference (Inc.), the SouthjAtlantic 
Conference. The determinations of this committee shall be only in 
the form of recommendations to The Corporation, the final decision 
to be left to The Corporation. 

In witness whereof, the parties hereto have executed this contract, 
in duplicate, the day and year first above written. 

United States of America, 

By United States Shipping Board. I 
By United States Shipping Board I 

Emergency Fleet Corporation. 
By W. S. Benson, President. 

P. F. 

Attest: 


John Flaherty, Secretary. 

France & Canada S. S. Corp.. Agent. 

By S. H. McIntosh, Vice Pres. &i Ureas. 

24 Exhibit 0 

BOND NUMBER 40012-20 

Whereas the France and Canada Steamship Corporation jhereto- 
fore entered into a written agreement with the United Stated Ship¬ 
ping Board Emergency Fleet Corporation for the operating jand/or 
managing of certain vessels assigned to it as manager and/ojr oper¬ 
ator; and 

Whereas United States Fidelity and Guaranty Company executed 
as surety on behalf of said France and Canada Steamship Corpora¬ 
tion, as principal, a certain bond, dated December 30th, 1919,1 in the 
amount of five hundred thousand dollars ($500,000.00) in connection 
therewith, reference being hereby made for the exact terms ai^d con¬ 
ditions of said bond; and 

Whereas said France and Canada Steamship Corporation has 
entered into, or is about to enter into, a new agreement with the 
United States, represented by said United States Shipping Board 
Emergency Fleet Corporation, and designated as Form No.M04, 
effective March 1, 1920. 

Now, therefore, France and Canada Steamship Corporation^ prin¬ 
cipal, and United States Fidelity and Guaranty Company, Surety, 
hereby stipulate that the execution of said new agreement sh^ll not 
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release them or either of them from liability under said bond, but 
that the same shall apply to said new agreement, subject to the 
terms and conditions of said bond. 

Dated 

France and Canada Steamship Corporation, 

By S. H. McIntosh. Vice Pres. 

Thomas Robinson. Asst. Secy. 

United States Fidelity and Guaranty Company, 
By Sidney Hall, Vice President , 

M. V. Schilling, Assistant Secretary. 

25 Exhibit ? 

FORM NO. 5819—COMP. 

REV. 10-87 

General Comptroller's Department 
United States Shipping Board Merchant Fleet Corporation 

Report dated October 12, 1931 

27 U. S. Fidelity d Guaranty Co. statement covering unauthorized with¬ 
drawals by France and Canada Steamship Corporation from U. S. 
Shipping Board Merchant Fleet Corporation trust funds under M2-02 and 
MO-■) agreements during period front December 30. 1010, to May AS, 1021 

SUMMARY 


Description 

Schedule 

M 2-02 

Schedule 

MO-4 

Total 

Wharfage overcharged at Pier 74, North River, 
New York City.:. 


mm 

1 

$43,874. 00 

$74,007.97 

Compensation charges disallowed by Merchant 

Fleet Corporation. 

Miscellaneous expenses disallowed by Mer¬ 
chant Fleet Corporation. 



o 

3 

41,827.56 

16,416.72 

41.827.56 

18, 746. 74 

Port officers’ services and expenses disallowed 
by Merchant Fleet Corporation. 

3 

5,702.95 

4 

9.899.35 

15,602.30 

Managing operators compensation, agency fees, 
etc.... 

4 

1,508.02 

5 

1,137.53 

2,645. 55 

Paris agency fees and commissions charged to 
France and Canada Steamship Corporation 
on vessels for which the latter acted as sub¬ 
agent... 

5 

6.791.35 

6 

150.00 

6,941.35 

Paris agency fees and commissions charged to 
France and Canada Steamship Corporation 
on vessels operated by France and Canada 
Steamship Corporation. 

6 

2,774.28 

7 

1,600.00 

4.374.2S 

Surcharges against operators. 

y: 

1.415.47 

8 

61,631.79 

63,047.26 





176,536.95 

227,193.01 















Schedule 1. —France and Canada Steamship Corporation wharfage overcharged at Pier #7/ t} North River, New York City, M 2-02 agreement 
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Schedule 1 . —France and Canada Steamship Corporation wharfage overcharged at Pier North River , New York City , M 2-02 
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30 Schedule 2 .—France and Canada Steamship Corporation of New York, miscellaneous expenses disallowed by Merchant Fleet Corporation, 

M 2-02 agreement 
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32 Schedule 3 .—France and Canada Steamship Corporation, Port officers' services and expenses disallowed by Merchant Fleet Corpora¬ 
tion, M 2-02 agreement 
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33 Schedule 4 .—France and Canada Steamship Corporation , managing operators' compensation, domestic agency fees, etc., M 2-02 

agreement 
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35 Schedule 0 .—France and Canada Steamship Corporation , Paris agency fees and commissions charged on vessels operated by France and 

Canada Steamship Corporation of New York, M 2-02 agreement 
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Schedule 7 —France and Canada Steamship Corporation , surcharges against operators, M 2-02 agreement 
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37 Schedule 1 .—France and Canada Steamship Corporation, wharfage overcharged at pier no. 74, North River, New York City, MO-4 

agreement 
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37 Schedule 1. —France and Canada Steamship Corporation , wharfage overcharged at pier no. ?/ h North Fiver, New York City, MO 4 

agreement —Continued 
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39 Schedule 2 .—France and Canada Steamship Corporation, compensation charges disallowed by Merchant Fleet Corporation, MO-/, agree¬ 
ment 
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Schedule 3. —France and Canada Steamship Corporation of New York, miscellaneous expenses disallowed by Merchant Fleet Corpora¬ 
tion, MO-4 agreement —Continued 
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50 Schedule 7 . —France and Canada Steamship Corporation—Paris agency fees and commissions charged on vessels operated by France 

and Canada Steamship Corporation of New York — MO-// agreement 
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6907-N3-2328.1 Tampa Inter-Ocean. 1 . 1 Brokerage and cable expenses... 1 152.10 
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Total....'ill, 158.91 M4,158.91 
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54 Motion to make declaration wore definite and certain, 


* 


* 


Filed February 17, 1932 

%j / 

sk * * 


* 


* 


Comes now the defendant. United States Fidelity and (guaranty 
Company, a corporation, by its attorneys, and moves the coujrt to re¬ 
quire the plaintiff to make its declaration more definite and j certain, 
and to disclose therein the following facts: 

1. The date when said plaintiff discovered evidence of lossj by rea¬ 
son of the alleged acts of its agent. 

2. The date when notice of said evidence of loss was given to the 
defendant. 

3. To what place said alleged notice to the defendant was iriven. 

4. What facts were communicated to the defendant, and wlaen. 

5. What facilities were afforded the defendant, and at whjat time, 
for investigating said alleged pecuniary loss. 

Brandenburg & Brandenburg. 

Bv L. M. Den IT, 

%/ 

Attorneys for Defendant. 

2/17/32. Copy received. 

J. J. Wilson, 

Asst . U. S. Attj/.. Ac. 


55 Supreme Court of the District of Columbia 

Thursday, March 3.1032. 

Session resumed pursuant to adjournment, Hon. Peyton Cordon, 
justice, presiding. 

* sk sk sk sk * I 5k 

Upon consideration of the motion filed herein to make the declara¬ 
tion more specific and certain it is ordered that said motion be and 
the same is hereby granted. 

To the foregoing order the plaintiff notes an exception Which is 
duly allowed. 

Friday, March /, 1032. 

Session resumed pursuant to adjournment, Hon. Peyton (frordon, 
justice, presiding. 

As of order Mar. 3. 


sk 


* 


sk 


sk 


sk 


* 


sk 


It is this day ordered that the plaintiff have thirty (30) day^ 
which to amend its declaration. 


within 


06 


Amendment to declaration 


Filed August 2G, 1932 

* * sk sit sk sk sk 

Comes now the plaintiff herein. United States Shipping! Board 
Merchant Fleet Corporation to the use of the United States of 
America, by its attorney. Leo A. Rover, United States attorney in 
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ami for the District of Columbia, and with leave of court first had 
and obtained, hereby files, in compliance with the order of this honor¬ 
able court to make its declaration more specific and certain, and by 
way of amendment to its said declaration, the following new para¬ 
graph numbered 14. with exhibits, in the place and stead of the pres¬ 
ent paragraph 14 of said declaration, which it prays be considered as 
a part of said declaration the same as if it'were included therein: 

14. Immediately after the said agent was petitioned into bank¬ 
ruptcy. as aforesaid!, plaintiff began an audit of the books of said agent 
for the purpose of determining whether or not there was evidence of 
any loss suffered by plaintiff which would be the subject of a claim 
against said bond or writing obligatory. On information and belief 
and therefore alleged defendant received and had knowledge of the 
filing of the said petition in bankruptcy against said agent and of 
the fact that plaintiff was conducting said audit. The said audit 
was completed within thirty days previous to May 12. 19*23. suffi¬ 
ciently to disclose that the plaintiff had suffered a loss which would 
be the subject of a claim under said bond. On said 12th 
57 day of May. 1933. plaintiff sent to defendant, at its home office. 

a written notice of said loss. A copy of said notice is hereto 
annexed, made a part hereof, and marked u Exhibit 8." On the 25th 
day of May, 1923, defendant acknowledged the receipt of said notice 
by letter, a copy of which is hereto annexed, made a part hereof and 
marked k * Exhibit 9.” Subsequent to said 25th day of May, 1923, 
plaintiff gave to defendant and its firm of accountants access to all 
of the books of account of said agent within the control and posses¬ 
sion of said plaintiff and rendered said defendant and its accountants 
every facility to investigate each and every item charged against said 
defendant as a result of the defaults of said agent, and said plaintiff 
has continued to the present time ready and willing to give defendant 
and its accountants all information available to plaintiff concerning 
said claim. 

In all other respects said declaration is hereby confirmed. 

Leo A. Rover, 

United States Attorney , 
John J. Wilson, 
Assistant United States Attorney. 


August 25/32. No objection to filing, but rights reserved upon all 
questions as to sufficiency. 

Brandenburg & Brandenburg, 
Bv L. M. Denit. 

Leave to file the foregoing amendment to declaration granted this 
26th day of August 1932. 

Daniel W. O'Donoghue, 

Justice . 
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Exhibit 8 

\ 

| 

Filed Aug. 20. 1932. Frank E. Cunningham, clerk. 

May 12, jl923. 

U. S. Fidelity & Guaranty Co., 

Calvert & Redwood Street*, Baltimore, Maryland. \ 

Re: Franee & Canada Steamship Corporation j 

Operator’s bond 

Dear Sirs: This is to notify you that a preliminary of the!survey 
of the books of this corporation, now in the hands of the trustee in 
bankruptcy, discloses the following shortages: 

1. Amounts shown in accounts receivable_$5^.252.69 

2. Amounts shown in agency account due from Moxon Salt & Co_ $, 458.16 

3. Amount shown in vessel revenue uncollected_ 347.19 

4. Amount shown in suspended and disallowed account_ 337, 096. 75 

5. Amount shown in master’s account_ 924. 32 

6. Amount shown in commission account_12^, 75S. 90 

520, 83S. 01 

Our accountants have not yet completed their examination |of this 
agent’s books. We will furnish you with a more detailed statement 
when their audit has been completed. We look to you to make good 
any amounts due to the Fleet Corporation up to the limit ojf your 
bond. 

Yours very truly, 

Sanford H. E. Freund, 

General Counsel ,! 

United States Shipping Board Emergency Fleet C orporation. 

59 Exhibit 9 

Filed Aug. 2G, 1932. Frank E. Cunningham, clerk. j 

United States Fidelity and Guaranty Company,! 

Baltimore, Maryland, May 25, 1,923. 

Claim # 107811 j 

1 

Re: France & Canada Steamship Corp. 

| 

Operator’s bond 

Mr. Sanford H. E. Freund, 

Genl. Counsel, 

U. S. Shipping Board Emer. Fleet Corp., 

Washington, D. C\. 

Dear Sir: We received your letter of May 12th, concerning an 
apparent shortage in the accounts of the above corporation! ^ We 
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have referred the matter to our Xew York office for attention. Please 
furnish us with complete data as soon as you are in position to do so. 
Very truly yours. 

Charles AAh AATsxer, Jr., 

1 Acthig Superintendent. 

Bv-, -. 

MAIAI/D. 


CO 


Pleas 


Filed Mav IS. 1933 


First plea 

Comes now the defendant. United States Fidelity and Guaranty 
Company, a corporation, by its attorneys, and for plea to the 
amended declaration of the plaintiff. United States-Shipping Board 
Merchant Fleet Corporation to the use of the United States of 
America, says that the defendant admits it is a corporation organized 
and existing under the laws of the State of Marvland. and that it 

V. • 

executed as surety the bond in said amended declaration mentioned 
and set forth. This defendant denies each and all of the remaining 
allegations of said amended declaration. 

Second plea 

And for a further plea to said amended declaration, this defendant 
says that said plaintiff ought not to have or maintain its alleged 
cause of action against this defendant, for that the said France and 
Canada Steamship Corporation fully and faithfully performed each 
and all of its said contracts with said United States Shipping Board 
Merchant Fleet Corporation, and did handle the moneys collected by 
it as agent in the manner required under the terms of said contract, 
and did deposit all of the moneys received from the operation and 
management of said vessels in a separate trust fund, and did keep 
its books of account as required by said United States Shipping 
Board Merchant Fleet Corporation, and did faithfully account for 
and turn over to said corporation the moneys and other properties 
for which it was accountable, and did not wrongfullv mingle the 
moneys received from such operation and management with 
61 its own funds, and did not wrongfully charge to the plaintiff, 
nor did it take credit for items of expense which were not 
properly chargeable as expenses for the operation and management 
of said vessels, and did not wrongfully use or apply the moneys re¬ 
ceived from the operation and management of said vessels for the 
expenses of operating vessels not covered by said contracts, and did 
not wrongfullv, nor dishonestly, nor willfully, withhold and fail to 
account for funds coming into its possession under said operating 
agreements, and did not fraudulently represent to said plaintiff that 
part of said funds were properly due to it as compensation under said 
agreements, and did not, while acting under said operating agree- 
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mcnts permit money belonging to the plaintiff to the use of tlje United 
States of America to come into the possession of the various agents 
and subsidiary companies of said France and Canada Steamship 
Corporation, as alleged in said amended declaration. 

Third plea 

And for a further plea to said amended declaration, thisj defend¬ 
ant says said plaintiff ought not to have or maintain its alleged cause 
of action against this defendant, for that the said bond and writing 
obligatory executed bv this defendant as surety as aforesaid!was and 
is subject to the condition expressly provided and therein | written, 
to wit. that the obligee named in said bond should, upon j the dis¬ 
covery of any evidence of loss forming the basis of a claim there¬ 
under. give to the surety, at its home office, immediate written notice 
thereof, with all available facts, and in any event within thirty days 
after such discovery, and should afford the surety every reasonable 
facility for investigating the same. And the defendant further says 
that said plaintiff wholly disregarded and failed to observe said 
02 condition of said bond, and failed and neglected to give to this 
defendant notice of anv evidence of loss forming the basis of 
a claim on the said bond as therein provided, and by reason! thereof 
this defendant became, was, and is released and discharged from any 
and all liability on account of the alleged loss in said amended 
declaration mentioned. 

Fourth plea 

And for a further plea to said amended declaration, this de¬ 
fendant says said plaintiff ought not to have or maintain its! alleged 
cause of action against this defendant for that heretofore}* on. to 
wit. the 16th day of June. 1931, said plaintiff caused to jbe tiled 
its certain claim against said France and Canada Steamship Cor¬ 
poration, in and for the sum of two hundred twenty-seven thou¬ 
sand one hundred ninety-three and 01/100 dollars ($227,193.01), 
which said amount said plaintiff represented and claimed was due to 
it by said corporation by reason and on account of the very identical 
matters in said amended declaration set forth, and upon said claim 
received from the trustee in bankruptcy of said corporation the 
sum of twenty-seven thousand seven hundred nineteen and 30/100 
dollars ($27,719.30), which said sum was paid to and accepted by 
said plaintiff in full satisfaction and discharge of said claim, with¬ 
out the knowledge or consent of this defendant. And the defendant 
further says that by reason of the receipt and acceptance iof said 
compromise settlement without the knowledge or consent Iof this 
defendant, as aforesaid, said plaintiff released, discharged, and ex¬ 
tinguished said claim, so that this defendant became, was, and is 
released and discharged of and from any and all liability on account 
thereof, and on account of said bond or "writing obligatory. 

63 Fifth plea i 

And for a further plea to said amended declaration, tjiis de¬ 
fendant says said plaintiff ought not to have or maintain its lalleged 
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cause of action against this defendant, because this defendant says 
that the debts or things in action assigned as breaches of covenant 
in said amended declaration accrued, have been standing, and in 
action above twelve years before the day of the issuing of the origi¬ 
nal writ in this cause. 

Bartlett. Poe & Clagett. 

Brandenburg Brandenburg. 

By L. M. Denit, 

Attorneys for Drf< ndant. 
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Joinder In issue 


Filed June 13. 1933 

The plaintiff joins issue upon the first, second, third, fourth, and 
fifth pleas of the defendant filed herein. 

Leo A. Rover. 

United States Attorney . 

John J. Wilson. 

Assistant United States Attorney, 

Attorneys for Plaintiff. 


Notice of trial 


To: Messrs. Brandenburg £ Brandenburg. 

Attorneys for Defendant. 

National Savings and Trust Bldy.: 

Please take notice that the issue joined herein will be tried at the 
next term of court. 


Leo A. Rover, 

United States Attorney. 
John J. Wilson. 
Assistant United States Attorney , 

Attorneys for PI amt Iff. 


05 Motion- of plaintiff for transfer from law side to equity side 


Filed February 


12, 1934 


* sfc * * * * * 

Comes now the United States of America, the use plaintiff in the 
above-entitled action, and moves this honorable court for permission 
to file the attached bill of complaint in place of the amended declara¬ 
tion heretofore filed in the above-entitled action and to transfer the 
above-entitled action from the law side to the equity side of this 
court, with the United States of America as the real party plaintiff 
and France & Canada Steamship Corporation and the United States 
Shipping Board Merchant Fleet Corporation joined as defendants 
in the cause, to order France & Canada Steamship Corporation to 
appear and answer and the United States Shipping Board Merchant 
Fleet Corporation and United States Fidelity & Guaranty Company 
to answer said bill of complaint, and to refer said cause to a special 
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master for the purpose of taking the testimony of the partjies in this 
cause and reporting his findings of fact and conclusions of law 
thereon to this court sitting in equity. 

This motion is made for the reasons and on the grounds that, first, 
the bond on which the cause is based, does not express the true in¬ 
tent of the parties as a result of a mutual mistake and must be re¬ 
formed to express that intent: second, the amount to be arrived at 
as due under the penalty of the bond cannot be determined! solely by 
a statement and settlement of the accounts kept by tjie France 
GG & Canada Steamship Corporation, the operating <jgent and 
principal on said Ixmd. but the accounts kept by the United 
States Shipping Board Merchant Fleet Corporation pertaining to the 
same operation and as trustee for the United States of America will 
also have to be stated and settled and the United States Shipping 
Board Merchant Fleet Corporation is therefore a proper party de¬ 
fendant : and. third, the settlement of the accounts, involving nearlv 
5GG separate items, covering a period of approximately t>vo years, 
is of such a technical and voluminous nature that it would Ije beyond 
the ability of a jury to adequately and completely determine the 
case, whereas a court of equity can give that adequate and complete 
remedy to which the parties are entitled. 

This motion is based upon the pleadings, the bill of complaint, 
and the affidavit of Ralph H. Hallett hereto annexed. A memoran¬ 
dum of facts and law in support hereof is filed herewith. 

Dated this-day of February, A. D.. 1934. 

Leslie C. Garnett, 

United States Attorney. 

H. L. Underwood. 
Assistant U. S. Attorney. 
Ralph H. Hallett, 

Of Counsel , for Plaintiff . 

Copy of the foregoing motion, together with memorandum of 
points and authorities and affidavit in support thereof, alsoj copy of 
complaint, received this 12th day of February 1934. 

Brandenburg & Brandenburg, 
Bv Denit. 

4/ / 

Counsel for Defendant. 


GT Affidavit in support of plaintiff's motion to transfer ffom law 
side to equity side and for a reference to a special master 

* * * * * * j * 

District of Columbia, ss: 

Ralph H. Hallett, being duly sworn, deposes and says: 

I am a member of the bar of this court and am employed as an 
assistant counsel under the Shipping Board Bureau of the Depart¬ 
ment of Commerce and have been designated to prepare hnd try 
the above-entitled cause, under the direction of the Unitecf States 
attorney for the District of Columbia. 

I have made a careful study of the facts upon which the bill of 
complaint, filed with the motion herewith, is based, including the 
bond contracts connected therewith, the items of account making up 
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the aggregate of the loss sustained bv the United States and the 
facts and evidence necessary to prove the said accounts, together 
with the facts, so far as possible relied upon by the defendant, 
United States Fidelitv £ Guaranty Company, to defeat the claim. 

This was originally instituted as an action at law to recover 
$199,373.71 on a bond dated December 30. 1919, executed bv France 
& Canada Steamship Corporation, as principal, and United States 
Fidelitv & Guaranty Company as surety, in favor of the 
08 United States Shipping Board Emergency Fleet Corporation, 
as obligee, in the penal sum of $500,000.00. Although the 
United States Shipping Board Emergency Fleet Corporation, the 
name of which was later changed bv Congress to the United States 
Shipping Board Merchant Fleet Corporation, hereinafter called 
Fleet Corporation, was named as obligee in the bond, the said Fleet 
Corporation was. in'fact, acting as the agent or trustee of the United 
States of America 'and the United States of America is the only 
party which has any right, title, or interest in or to the proceeds 
and funds which are involved in this case. 

The bill of complaint as now drawn discloses that as a result of 
the mutual mistake of the principal and surety on said bond, and of 
the Fleet Corporation and plaintiff, the said bond fails to express 
the mutual intent of the parties but on the contrary is so drawn 
that it inaccurately and improperly describes the agreement for 
which it was given. The bond is an instrument under seal and 
parol evidence will have to be introduced to show the true intent 
of the parties and to prove that the bond should be reformed so as 
to express the said intent. The defendant's answer to the Declara¬ 
tion is so drawn that every advantage can be taken of the mistake and 
the defendant will be at liberty to contest the introduction of any 
parol evidence tending to vary the terms of the written instrument. 

The bond contains the following statement: 

u Whereas, the United States Shipping Board Emergency Fleet 
Corporation has entered into an agreement with France & Canada 
Steamship Corporation, for the operating and/or managing of cer¬ 
tain vessels heretofore or hereafter assigned to said France & Can¬ 
ada Steamship Corporation, as Manager and/or Operator; and" 

Throughout the rest of the clauses in the bond the agreement is 
referred to in the singular. The facts as set forth in the bill of 
complaint show that there were in fact two agreements for each 
vessel, namely, an M-2 and an 0-2 agreement, and a total of twenty- 
six agreements. These agreements were on forms which had 
09 been approved March 22. 1919. by the United States Shipping 
Board as the only forms which the Fleet Corporation could 
use to appoint agents to manage or operate Government-owned ves¬ 
sels. The use of separate agreements for each vessel was not neces¬ 
sary under the terms of the agreements, but was a practice adopted 
by the Fleet Corporation for record purposes. It was the mutual 
intent of the France & Canada Steamship Corporation and the 
Fleet Corporation that the bond should cover the entire manage¬ 
ment and operation of Government-owned vessels by the France & 
Canada Steamship Corporation under both the M-2. 0-2 agree¬ 
ments or either one of them. The defendant United States Fidelity 
& Guaranty Company also intended that the bond should cover the 
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entire transaction. The agreements were inaccurately and improp¬ 
erly described in the bond through the mutual mistake of the parties. 

As appears from the bill of complaint filed herewith, the sole basis 
of any recovery from the Surety Company is the question! of the 
status of the accounts between the Fleet Corporation, as agent! for the 
plaintiff, and the Surety Company's principal, the France & Canada 
Steamship Corporation. The bond was not only a fidelity b|>nd but 
was also a performance bond in that it undertook to protect the Fleet 
Corporation from any loss that might accrue to it by reasoij of the 
France £ Canada Steamship Corporation's failure to properly ac¬ 
count for the funds in accordance with the terms of the M^2. 0-2, 
MO-3, and MO-4 agreements and the regulations issued thereunder. 
A full and complete accounting, therefore, will have to be had be¬ 
tween the Fleet Corporation and the defendant's principal, ajnd this 
accounting will include mutual debits and credits. The transactions 
occupied approximately two years and involved voyages to [foreign 
ports of thirty different vessels and two different sets of accountings 
for commissions earned. There are approximately 5G6 separate items 
set up in the account as improperly accounted for; each itejm will 
present a separate issue; but the evidence necessary to sustain each 
item will be evidence which will be so involved in other itei|iis that 
it will be necessary to carefully follow and analyze all of the 
TO evidence to determine its proper application to the respective 
items. 

The nature and extent of the accounts and the evidence necessary 
to prove the mutual debits and credits are so intricate, long, and in¬ 
volved as to make it impossible for a jury, irrespective of its intelli¬ 
gence. to make just disposition thereof and to give to the parties a 
plain, adequate, and complete remedy. It is submitted that |even a 
judge sitting at a jury trial would be unable to follow and sojcollate 
the evidence as to adequately summarize it for the jury. It is sub¬ 
mitted that even the practice followed in this court of referring a 
case to an auditor would not so simplify the issues as to result in giv¬ 
ing the parties the plain, adequate, and complete remedy to which 
they are entitled. Both parties would undoubtedly take so many 
exceptions to the auditor's report and thus compel a trial de novo on 
the items and issues so excepted to as to render the case so involved as 
to be impossible for a jury to follow and render a just decision. Un¬ 
der the circumstances, it is also submitted that sending the case to an 


auditor would result in two trials instead of one; the final result 
would be very much hindered rather than expedited. 

This conclusion has been arrived at as a result of the experience of 
the plaintiff in the trial of the case of United States Shipping j Board 
Merchant Fleet ('orporation to the use of the United States of 
America vs. New Amsterdam Casualty Co .. at law no. 70557, which 
was brought on a similar bond and based upon an accounting of the 
operation and management of Government owned vessels. It is be¬ 
ing tried before the auditor of this Court. The Surety Company 
has insisted upon strict proof of each and every item, over 8b hear¬ 
ings have been held, more than 3,300 pages of testimony taken and 
over 1,350 exhibits marked. The case is not yet finished. Tthe ex¬ 
ceptions taken to the evidence have been innumerable. 
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The case represents an accounting to which the machinery of a 
court of equity is particularly applicable and a trial before a 
71 master appointed by that court would assure what a court at 
law with a jury could not do. namely, a just and equitable de¬ 
termination for all parties in the most expeditious manner. 

The facts as disclosed by the proposed bill of complaint and by the 
records and accounts which I have examined clearly show that the 
case is one which will require the reformation of the bond in question 
and an intricate accounting of such a nature as only a court in equity 
can handle. 

Ralph H. Hallett. 

Subscribed and sworn to before me this Sth day of February, 1934. 

*/ / 

[seal] Arthur J. Williams. 

Notary Public . 


72 Exhibit: Bill of complaint 

In the Supreme Court of the District of Columbia 


In Equity No. S0689 

United States of America, plaintiff 

vs. 

United States Fidelity & Guaranty Company, a corporation; 
France & Canada Steamship Corporation, a corporation, and 
United States Shipping Board Merchant Fleet Corporation, a cor¬ 
poration. defendants 

Filed Feb. 12, 1934. Frank E. Cunningham, clerk. 

To the Supreme Court of the District of Columbia plaintiff states 
as follows: 

1. During all the times mentioned herein, plaintiff. United States 

of America, was and still is a corporation sovereign, and, acting 

through Leslie C. Garnett, United States attorney in and for the 

District of Columbia, at the direction of the Attorney General of 

«/ 

the United States, brings this suit in its own right. 

2. The defendant. United States Fidelity & Guaranty Company, 
during all the times mentioned herein, was and now is a corporation 
organized under and existing by virtue of the laws of the State of 
Maryland, and said defendant is now doing business in the District 
of Columbia and now maintains a branch office at 1415 K Street, in 
the citv of Washington and District aforesaid, and is sued in its 
own right. 

3. The defendant, France & Canada Steamship Corporation, dur¬ 
ing all the times mentioned herein, was and now is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York and having its principal place of business in the city 
of New York in said State, and is sued in its own right. 

4. The defendant. United States Shipping Board Merchant Fleet 

Corporation, formerly named United States Shipping Board 
73 Emergency Fleet Corporation, during all the times mentioned 
herein, was'and now is a corporation, organized under and 


U. S. SHIPPING BOARD VS. U. S. FIDELITY & GUARANTY CD. 65 


existing by virtue of the laws of the District of Columbia, arid hav¬ 
ing its principal place of business in the city of Washingtofi, Dis¬ 
trict of Columbia, and is sued in its own right and also! in its 
capacity as an agent and trustee for plaintiff. 

5. This is an original bill in equity in which the equitably juris¬ 
diction of this honorable court is invoked to reform certain, provi¬ 
sions in the bond hereinafter referred to, which provisions, through 
mutual mistake of the parties to said bond, fails to truly sef forth 
the mutual intent of said parties; for an accounting between the 
parties; and for such other equitable relief as the exigencies! of the 
case may require. 

6. Under act of Congress, approved September 7, 1916 (39 iptatute 
at Large. 7*28), designated by the statutory name of “ Shipping Act, 
1916 ”, provision was made for the creation of a Federal Bo|ard, to 
be appointed by the President of the United States, and to be jknown 
as the L T nited States Shipping Board. Pursuant to this act com¬ 
missioners were duly appointed by the President and confirmed by 
the Senate. The said Board, organized in January, 1917, has acted 
with all powers and duties conferred upon it by said Shipping Act, 
1916, as amended by the Merchant Marine Act, 1920, and oth^r acts 
not herein specifically mentioned. The said Board at all times from 
the date of its creation has been an independent establishment of 
the Government of the United States of America and always acted 
in such capacity down to August 10, 1933, on which date said Board 
was abolished and its duties and functions transferred to the Secre¬ 
tary of Commerce. 

6-A. Section 11, Shipping Act, 1916, authorized the said jBoard, 
if in its judgment such action was necessary to carry out the pur¬ 
poses of said act, to form, under the laws of the District of Col umbia, 
one or more corporations, provided that the capital stock of such 
corporation or corporations should not exceed $50,000,000.00, and to 
subscribe to, purchase, and vote not less than a majority of the 
74 capital stock of any such corporation and do all other jthings 
with regard thereto necessary to protect the interests pf the 
United States and to carry out the purposes of the Shipping Act, 
1916. To carry out the purposes of said act of Congress an<jl pur¬ 
suant to its provisions, the United States Shipping Board, herein¬ 
after referred to for brevity as the “ Shipping Board”, on j April 
16, 1917. caused the incorporation under the laws of the District of 
Columbia, of a corporation named 4i Ignited States Shipping Board 
Emergency Fleet Corporation.” Subsequently, by “ Independent- 
Office Appropriation Act, 192S ” (44 St. L. 1082, 1083), approved 
February 11, 1927, Congress directed that said corporation should 
thereafter be known under the name “ LTnited States Shipping 
Board Merchant Fleet Corporation ”, and said defendant is herein¬ 
after referred to for the sake of brevity as the Fleet Corporation.” 
From the time of its incorporation and up to the present time,! all of 
the capital stock of defendant Fleet Corporation has been owned by 
plaintiff. I 

7. Pursuant to the shipping fund provisions of the act oi Con¬ 
gress, approved June 15, 1917 (40 Stat. E. 913), plaintiff acquired 
a large number of merchant vessels during the war emergency, which, 
by Executive order issued by the President on July 11, 19l!r, the 
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Shipping: Bonnl wiis authorized and directed to manage and operate 
for the plaintiff's account, ruder authority of said Executive order 
the active supervision of the management and operation of said 
vessels was duly delegated by the Shipping Board to defendant Fleet 
Corporation, as plaintiff's agent. During all the times mentioned 
herein, and in all the transactions mentioned herein, defendant 1" leet 
Corporation acted solely as a duly authorized agent for and on 
behalf of plaintiff. pursuant to certain acts of Congress and pursuant 
to certain Executive orders is.-ued by the President of the l nited 
States and pursuant to certain resolutions of the Shipping Board, 
and defendant Fleet Corporation at no time possessed any private 
corporate interest in any of the transactions mentioned herein and 
in the financial results of said transactions, its sole interest being that 
of an agent of and trustee for plaintiff. 

75 8. Prior to 1919 plaintiif. acting through its agencies, the 
Shipping Board and the Fleet Corporation, adopted ihe plan 

of assigning certain of its vessels to private firms and corporations 
for management and operation for plaintiff's account under the pro¬ 
visions of standard written agency contracts, which contracts were 
approved as to form and authorized by the Shipping Board. On 
March 22. 1919. plaintiff, acting through its agency, the Shipping 
Board, adopted as the approved forms for agency contracts for the 
management and operation for plaintiff's account of plaintiff's ves¬ 
sels new standard form contracts known and designated as M-2, 0-2, 
the M-2 form covering the management of said vessels, and the 0—2 
form covering the operation of said vessels. While the wording of 
each of the M-2 and 0-2 agreements was broad enough to cover all 
vessels which had been or might thereafter be assigned to the mana¬ 
ger or operator, the Fleet Corporation, for purposes of record, re¬ 
quired the execution and delivery of a separate agreement for each 
vessel. Every effort was made to have the same vessel managed and 
operated by the same agent but there were times when this was not 
feasible. The said M-2. 0-2 forms were the only forms which the 
Fleet Corporation was authorized to use and did use in the manage¬ 
ment and operation of vessels allocated for those purposes after 
March 22. 1919. and until a new form was approved and authorized 
as hereinafter set forth. 

9. On or about July 14. 1919. France £ Canada Steamship Corpo¬ 
ration. a corporation duly organized and existing under and by 
virtue of the laws'of the State of New York, and having its principal 
place of business in the city of Xew York in said State, and the Fleet 
Corporation executed and delivered an M-2 and also an 0-2 agree¬ 
ment whereby and whereunder the said France & Canada Steamship 
Corporation, hereinafter referred to for brevity sake as the ** Com¬ 
pany was appointed as the manager and operator, respectively, of 
the vessel Mercer and such other vessels as the Fleet Corporation 
had assigned and might from time to time thereafter assign 

76 to the Company for those purposes. The Fleet Corporation, 
acting for and on behalf of the plaintiff and as plaintiff's 

agent, assigned and delivered to the Company the following addi¬ 
tional vessels: Shortsrille* Ascutney* Pawnee, Lake Lasang* Lake 
Frugality, Ozaukee* Bird C/ft/, Wooilmansie* Balsam* Westfield*'West 
Hum haw* Lake A a rice; and separate M-2 and 0-2 agreements were 
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executed and delivered by the Company to the Fleet Corporation 
each vessel. Copies of the M-2 and 0-2 agreements covering 
Mercer are hereto annexed, marked ** Exhibits A and B ", and by 
reference made a part of this bill of complaint. The othelr M-2. 
0-2 agreements as delivered were identical with exhibits A and B. 
with the exception of the dates thereof and the name of the vessel 
contained therein. 

10. The said M-2 and 0-2 agreements each contained a piovision 
which obligated any agency so appointed thereunder, if and when so 
required by Fleet Corporation, to furnish a satisfactory bond, in 
such amount as the Fleet Corporation might order, for the faithful 
and proper discharge of the obligations and duties assumed there¬ 
under by the agent. Pursuant to the requirement and order! of the 
Fleet Corporation, the said Company delivered to the Fleet Corpora¬ 
tion a bond or writing obligators’, dated December 30, 19If), dulv 
signed, executed, and sealed, respectively, by said Company, as prin¬ 
cipal. and bv defendant United States Fidelitv & Guaranty Com- 
panv, as suretv, acknowledging themselves to be held and firrnlv 
bound to said Fleet Corporation, as obligee, in the sum of SoOOiOOO.OO. 
for which sum said principal and surety did bind themselves, their 
successors, and assigns. The original of said bond and writiijg obli¬ 
gatory is herewith proffered to the court, and a copy thereof isj hereto 
annexed, marked “ Exhibit C ”, and made a part hereof. 

11. Defendant United States Fidelity £ Guaranty Company then 
was and still is engaged in the business of entering into contracts of 
indemnification and suretyship fora financial consideration, measured 
by the presumed risk assumed and the period of time covered, and 

said defendant charged an annual premium of $2,000.0Cb which 
77 was paid to said defendant from plaintiff's funds by Fleet 

Corporation. 

12. Thereafter and on March 4, 1920. the plaintiff, acting through 
the Shipping Board, adopted as the approved form for an jigency 
contract covering both management and operation of plaintiff's 
vessels a standard form known as MO-8. The said MO-3-! agree¬ 
ment was the only form which the Fleet Corporation was authorized 
to use and did use for the management and operation of steel vessels 
allocated after said date. 

13. On said March 9, 1920. the Company and the United States, 
represented by the Fleet Corporation, executed and delivered an 
MO-3 agreement, whereby and whereunder the Company wjas ap¬ 
pointed agent of the plaintiff for the management and operation of 
such vessels as had been or might be assigned to the Company for 
that purpose. A copy of said MO-3 agreement, as executed, is 
hereto attached, marked Exhibit D ", and by reference made !a part 
of this bill of complaint. The defendant Fleet Corporation, [acting 
for and on behalf of the plaintiff and as plaintiff’s agent, assigned 
and delivered to the Company for operation under MO-3 agreement 
the following steel vessels: Went- Arrow, West Quechee, West\ LaJce, 
Evergreen City* Artemis* Philippines, West Madaket, West Cohos, 
7 Vest Haven, West Harlan , Yakima,, Nockum , West Harcuvar. West 
Pocasset , Muscatine, West Ilumhaw , Bird City , Ozaukee , Lake 
Frugality. 

14. Thereafter, on or about October 1G, 1920, the plaintiff, jacting 
through the Shipping Board, adopted and approved a new form of 
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agency contract for the management and operation of vessels belong¬ 
ing to the plaintiff, said new form being designated as MO—f. Said 
new form was drawn for the purpose of entirely taking the place of 
the aforesaid MO-3 agreement and was designed to have been made 
retroactive to March 1. 1920. After the adoption of said MO-4 said 
MO-4 was the only form of agreement covering the management 
and operation of plaintiffs vessels which the defendant Fleet Corpo¬ 
ration could and did use. 

15. On or about February 10, 1921, the plaintiff, represented by 
the defendant Fleet Corporation, and the Company executed and 
delivered an MO—1 agreement whereby and whereunder the 
TS Company was appointed the agent of the plaintiff for the 
management and operation of such vessels as had been or 
might thereafter be assigned to the Company for that purpose. Said 
MO-4 agreement was made in substitution of and entirely abrogated 
the MO-3 agreement aforesaid, and was made retroactive to March 
1. 1920. and the accounting for the receipts and funds growing out 
of the operation of the vessels heretofore listed as delivered under 
the MO-3 agreement was had under the provisions of the said MO—4 
agreement. A copy of the MO-4 agreement as executed and de¬ 
livered is hereto annexed, marked ** Exhibit E ”, and by reference 
made a part of this bill of complaint. 

10. Defendant. United States Fidelity & Guaranty Company, 
agreed by a writing dated March 19. 1920. that the execution of the 
MO-3 agreement and the use thereof would not release the bond 
aforesaid as to the Surety Company, but that the bond would 
cover the said MO-3 agreement, and again bv a writing dated 

V. / V • ft 

December 22. 1920. that the execution of the MO-4 and the use 
thereof would not release the bond aforesaid as to the Suretv Com¬ 


pany. Copies of said writings are annexed hereto, marked “ Ex¬ 
hibits F and G ”, respectively, and by reference made a part of this 
bill of complaint. 

17. All of the vessels above enumerated and assigned to the Com¬ 
pany for management and operation under the said M-2, 0-2, MO-3, 
and MO-4 agreements were owned by plaintiff, and during all the 
times said vessels were in the custody of said agent the net revenues 
of said vessels were the property of plaintiff, and defendant Fleet 
Corporation possessed at no time any interest of any kind in said 
net revenues, except as agent and trustee for plaintiff. 

18. The aforesaid bond does not express the mutual intent of the 
Company as principal, the defendant Surety Company as surety, 
the Fleet Corporation as named obligee, or the plaintiff as the real 
party in interest, in that said bond purports to refer to “ an agree¬ 
ment ” between defendant Fleet Corporation and France & Canada 
Steamship Corporation, whereas in fact said Fleet Corporation and 

said Company executed a separate M-2 agreement and a sep- 
79 arate 0-2 agreement for each and every vessel assigned to said 
Company for management and operation until the MO-3 was 
executed as aforesaid, or twenty-six different agreements in all, and 
it was the understanding and intent of defendant Fleet Corporation 
and of the Company and of defendant United States Fidelity & 
Guaranty Company that the coverage of said bond should apply 
to all the vessels lassigned by said Fleet Corporation to said Com- 



U. S. SHIPPING BOARD VS. U. S. FIDELITY & GUARANTY fco. 69 


pany under the provisions of any and all of said M-2 and 0-2 
agreements. 

19. Upon information and belief it is averred that at anjl before 
the time said bond and writing obligatory was executed by I defend¬ 
ant United States Fidelity & Guaranty Company, the said de¬ 
fendant well knew that the said M-2, 0-2 agreements were executed 
by defendant Fleet Corporation in its capacity as a duly authorized 
agent of plaintiff, and upon plaintiff’s behalf and for plaintiff's 
account, and defendant United States Fidelitv & Guaranfv Com- 
pany then and there well knew that plaintiff was the real party in 
interest and well knew that said bond was required and given to 
protect the financial interest of plaintiff in the earnings of the 
vessels assigned to the Company under said agreements, and itliat the 
said management and operation by said Company was one continu¬ 
ous transaction, no matter how many separate M-2, 0-2 agreements 
might have been delivered: that the said bond was intended to cover 
the whole transaction. 

20. The bond aforesaid (exhibit C) contains a preliminary recital 
that the Fleet Corporation and the Company had entered into an 
agreement, and that the Fleet Corporation has required the Company 
to furnish a bond to u save the said Corporation harmless i against 
such pecuniary loss ” occasioned by misconduct of the Company as 
agent or the failure of the Company to properly account for and 
make payments of the funds for which the Company was charge¬ 
able as agent under and during the life of said agreement. The 
defeasance condition of the bond is as follows: 

u Now, therefore, the condition of this obligation is such that 
if the above-bounden France & Canada Steamship Corporation shall 
well and truly save said Corporation harmless against such pecuni¬ 
ary loss as the Corporation shall sustain by any act o:: fraud, 
80 dishonestv, forgery, theft, embezzlement, wrongful abstrac- 
tion, or willful misapplication of any moneys or funds that 
may come into the possession or control of France & Canada Steam¬ 
ship Corporation during the life and by reason of the aforesaid 
agreement, and shall properly account for, receive, and disburse said 
funds, including the prompt payment to the said Fleet Corporation 
of the amounts required by the terms of the aforesaid agreement, 
and at the expiration or earlier termination of its position shall faith¬ 
fully account for and turn over to the said United States Shipping 
Board Emergency Fleet Corporation any moneys, property, qr other 
funds for which it may be accountable, then this obligation £hall be 
void, else to remain in full force and effect.” 

21. In said M-2, 0-2, MO-3, and MO-4 agreements aforesaid the 
Company agreed, among other things, to collect, at the proper time, 
all freights and other moneys arising out of the management, opera¬ 
tion, and business of the vessels assigned to said agent unper said 
agreements, and to deposit all moneys so collected in a national bank 
or a member bank of the United States Federal Reserve Association, 
as a separate trust fund, and not to mingle the moneys so collected 
with other moneys owned or held by the agent. The said agreements 
authorized the said agent to take from such trust fund all disburse¬ 
ments authorized to be paid by defendant Fleet Corporation, and to 
render, at such times and in such form as said Fleet Corppration 
might direct, a full account of all moneys received by said agent. 
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'2'2. Said Company managed and operated the vessels hereinbefore 
mentioned under the terms of said managing and operating agree¬ 
ments during the calendar years 11)19, 11)20. and 1921. the period 
of the operation of each vessel varying as vessels were withdrawn 
from the Company and other vessels allocated to it. In June 11)21 
all further operations by the Company of vessels owned by plaintiff 
were terminated as the last vessel in the Company's custody was 
redelivered by it to the defendant Fleet Corporation. During the 
management and operation of said vessels under said agreements by 
said Company as agent as aforesaid, large sums of money were col¬ 
lected bv said agent for freights or merchandise carried bv said 
vessels to foreign ports and from other sources, which moneys were 
the property, of plaintiff and for which moneys said agent was 

81 required to account to defendant Fleet Corporation under the 
terms of said agreements, bv debiting itself with all of said 

c. ■ • * 

receipts and crediting to itself all expenditures made by it in the 
management and operation of said vessels and in accordance with the 
terms of said agreements and the rules and regulations issued bv 
plaintiff through its agencies, the Shipping Board and defendant 
Fleet Corporation, in connection therewith. 

23. Said Company did not faithfully and properly perform its 
obligations under the terms of the aforesaid M-2, 0-2. MO-3, and 
MO-4 agreements, in that it did not handle the moneys collected by it 
as operator and manager in the manner required by the terms of 
the aforesaid agreements, and did not faithfullv account for and turn 
over to the Fleet Corporation or to plaintiff all of the moneys and 
other property for which said agent was accountable, and in its 
accountings to the Fleet Corporation took credit for items for which 
it should be charged, and has discontinued business without account¬ 
ing for or paying to the Fleet Corporation or to plaintiff the moneys 
so due from said agent on account of the management and operation 
of said vessels, and has willfully abstracted and misapplied various 
sums of money which came into its possession or control under 
said agreements and lias failed to properly account therefor and to 
pay said moneys to plaintiff or to defendant Fleet Corporation. 

24. By reason of the premises said company became indebted 
to plaintiff for moneys not accounted for as aforesaid, in the sum of 
at least 8227.193.01. which sum represents the balance which, after 
making all deductions and allowances which should properly have 
been made for the credit of said Company, should have been turned 
over and paid by said Company to the Fleet Corporation or to 
plaintiff. 

25. Due and timely notice in writing was given to defendant 
United States Fidelity Sc Guaranty Company that defendant Fleet 
Corporation had discovered evidence of loss forming the basis of 
claims against said defendant under said bond and defendant was 

offered every reasonable facility for investigating such claims. 

82 but although plaintiff has made written demands upon said 
defendant to pay such claims, said defendant has failed and 

refused to comply with plaintiff's said demands, although defendant 
Fleet Corporation! and plaintiff have duly and fully performed all 
of the obligations and conditions required of them, or either of 
them, to be performed by said agreements and said bond. 
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26. That a full determination of the amount of the loss buffered 
by plaintiff as a result of the failure of the principal of defendant 
United States Fidelity & Guaranty Company to properly add fully 
account for all of the funds received bv it in the course! of the 
operation by it of said vessels, requires a consideration and! an ac¬ 
counting of those funds as set up in the books and account.4 of not 
only the Company but also as set up in the books and accounts of 
defendant Fleet Corporation. Bv reason of the different methods 
of determination of the amount of fees and commissions contained 
in the different operating agreements, different methods of account¬ 
ing will be required. The transactions involved in the accounting 
cover thirteen vessels, operating over a period of a year to !foreign 
ports under one form of contract, and nineteen vessels operating 
over an additional period of approximately a year, also to foreign 
ports, and under another and different form of contract. There are 
at least 566 different items claimed by the Government to have been 
improperly accounted for; each item will present a separate and 
distinct issue. By reason of the involved nature of the accounts, 
the voluminous number of separate items, and the fact that a great 
many of these separate items, by reason of their having been part 
of one vovage account and being included in single items entered 

on the books, the same entrv and exhibit offered as evidence mav 

«/ 

have application to a large number of the different issues in dispute, 
it will be impossible for a jury to be able to separate them and prop¬ 
erly apply the evidence to those issues. In spite of the fajct that 
some of the exhibits may cover many items, the supporting exhibits 
breaking down the main exhibits will be so voluminous tljiat the 
total number of exhibits required to prove the 566 items jwill be 
many times that number. 

83 27. On or about the 16th day of December 1921 an involun¬ 

tary petition in bankruptcy was filed against the Company in 
United States District Court for the Southern District of Xe\f York, 
and the Company was adjudicated a bankrupt on the 8th day of 
April 1922. The United States of America filed a claim : n said 
bankruptcy proceedings for the amount claimed to be owing by 
the bankrupt, including the amounts arising out of the operation of 
said vessels and during the period covered by the aforesaid bond 
or writing obligatory. The claim of the United States in the <pnount 
of $227,193.01. being the amount of the loss suffered bv the United 
States as a result of the failure of the Company to propeijlv and 
fully account for the proceeds received by the Company from the 
operation of the said vessels during the period covered by the bond, 
was allowed by the referee in bankruptcy in said District Court on 
June 16, 1931, and thereafter the said referee in bankruptcy and 
said court approved an offer of composition, duly offered and en¬ 
tered by said bankrupt. Said offer of composition was not approved 
nor assented to by the United States of America. As a result of 
the approval of said court of said offer of compromise, the United 
States of America as a creditor as aforesaid, received on July 13, 
1931, a payment of $27,719.30 on said allowed claim and the United 
States of America, plaintiff herein, has given the Company, a^ prin¬ 
cipal, and the defendant, United States Fidelity & Guaranty Com¬ 
pany, as surety, on said bond, a credit of the said sum of $27,719.30. 
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28. By reason of the failure of said France & Canada Steamship 
Corporation to faithfully perform its obligations under said M-2, 
0-2. MO-3, and MO-4 agreements and to faithfully account for and 
pay over the moneys collected by said agent as aforesaid, defendant. 
United States Fidelity & Guaranty Company, became justly indebted 
unto defendant, Fleet Corporation, upon the said bond and writing 
obligatory in the sum of approximately $227,193.01, together with 
interest thereon from December 1(5. 192i. to July 13. 1931. on which 

date the said credit of $27,719.30 was given to said defendant. 

84 and together with interest on the sum of $199,373.71 from July 
13. 1931. as will appear from the taking and statement of the 

mutual debits and credits between defendant. Fleet Corporation, and 
said France & Canada Steamship Corporation as disclosed by the 
books of said corporation. 

29. By reason of the facts and circumstances hereinbefore set forth 
plaintiff has no plain, adequate and complete remedy at law. and 
plaintiff is entitled to have its rights in the premises determined by 
this court sitting in equity. 

Wherefore, plaintiff prays: 

1. That the United States writ of subpena be issued out of this 
Court to Franee & Canada Steamship Corporation requiring it to ap¬ 
pear and answer this bill of complaint and that the United States 
Fidelity & Guaranty Company and the United States Shipping Board 
Merchant Fleet Corporation be required to answer this bill of com¬ 
plaint. 

2. That the court may decree that the said bond dated December 

30. 1919, shall be reformed to express the mutual purposes and intent 
of all the parties thereto by striking out the first 44 Whereas v clause 
contained therein and substituting in place thereof the following: 

44 Whereas, the United States Shipping Board Emergency Fleet 
Corporation has entered into a series of agreements designated by the 
symbols 0-2 and M-2 respectively, for the operating and/or manag¬ 
ing of certain vessels heretofore or hereafter assigned to said France 
& Canada Steamship Corporation, as manager and/or operators: 
and ” 

And that wherever the word * 4 agreement appears in the balance 
of sail bond the same be changed to ** agreements " and corresponding 
changes be made to conform the grammatical construction. 

3. That the court shall construe the contracts M-2. 0-2 between 
the defendant Fleet Corporation and the France Canada Steam¬ 
ship Corporation and the contracts MO-3 and MO-4 between the 
United States and the France & Canada Steamship Corporation all 
as covered by the obligation of the defendant United States Fidelity 
& Guaranty Company contained in said bond and that plaintiff is 
entitled to a money judgment against said defendant for any pecu¬ 
niary losses plaintiff has sustained, but not exceeding five hundred 

thousand dollars, bv reason of the failure of said France & 

85 Canada Steamship Corporation to faithfully account for and 
pay over to the Fleet Corporation all the trust funds for which 

said France & Canada Steamship Corporation was and is accountable 
under the terms of said M-2. 0-2, MO-3, and MO-4 agreements. 

4. That this court mav order the defendants to enter into an ac- 

% 

counting with plaintiff before a special master of this court to de- 
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termine the amount due plaintiff for the losses sustained by plaintiff 
through failure of said France & Canada Steamship Corporation to 
account for plaintiff’s trust fund and other breeches of its agency 
agreements by France & Cauda Steamship Corporation, to t|he extent 
that such breeches of contract and abuses of trust are coveijed by the 
provisions of the said bond and riders thereto executed by tljie United 
States Fidelity & Guaranty Company. 

5. And for such other and further relief as the exigencies of this 
bill may require. 

United States of America, 

Bv-, 


And bv 


United States Attorney. 


Special Assistant United States Attorney , 

Attorneys for plaintiff. 

Ralph H. Halijett, 

Of Counsel. 

86 District of Columbia, ss: 

Ralph H. Hallett, being first duly sworn on oath deposesj and says 
that he is an Assistant Counsel for the United States [Shipping 
Board Bureau: that he has read the foregoing Bill of Complaint by 
him subscribed upon behalf of plaintiff therein; that the facts therein 
stated without qualification are true as he verily believes and that 
the facts therein stated upon information and belief he believes to 
be true: and that this affidavit is made by affiant because plaintiff is 
the United States of America. 

Ralph H. Hallett. 

Subscribed and sworn to before me, a notary public, this 8 day of 
February, 1934. 

[seal] Arthur J. Williams, 

Notary Public. 

Note. —Exhibits A, B. D, and E, attached hereto, are the same as 
exhibits 1 , 2. 3, and 5, attached to original declaration. | Exhibits 
F and G are the same as exhibits 4 and 6 attached toj original 
declaration. 

Exhibit “ C ” 


ST Know all men by these presents: That we, Franee Canada 
Steamship Corporation, as principal, and United Sta :es Fidel¬ 
ity & Guaranty Company, a corporation organized and existing 
under the laws of the State of Maryland, having an office and usual 
place of business at nos. 45 to 49 Cedar Street, in the city of New 
York, as surety, are held and firmly bound unto the Unified States 
Shipping Board Emergency Fleet Corporation in the suin of five 
hundred thousand dollars ($500,000.00), lawful money of tile United 
States, for which payment well and truly to be made, we bind our¬ 
selves, our heirs, executors, administrators, successors, anct assigns,, 
jointly and severally, firmly by these presents. 

Sealed with our seals and dated the 30th day of December .1919. 
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Whereas, the United States Shipping Board Emergency Fleet Cor¬ 
poration has entered into an agreement with France & Canada 
Steamship Corporation, for the operating and/or managing of cer¬ 
tain vessels heretofore or hereafter assigned to said France & Canada 
Steamship Corporation, as manager and/or operators: and 

Whereas, the United States Shipping Board Emergency Fleet Cor¬ 
poration required France £ Canada Steamship Corporation to fur¬ 
nish a bond to save the said Corporation harmless against such 
pecuniary loss as the, Corporation shall sustain by any act of fraud, 
dishonesty, forgery, theft, embezzlement, wrongful abstraction or 
willful misapplication of any moneys or funds that may come into 
the possession or control of France £ Canada Steamship Corpora¬ 
tion. during the life and by reason of the aforesaid agreement and 
to properly account for. receive and disburse said funds, including 
the prompt payment 1 to the said Fleet Corporation, of the amounts 
required by the terms of the aforesaid agreement. 

Now therefore, the condition of this obligation is such that if the 
above bounden France & Canada Steamship Corporation shall well 
and truly save the said Corporation harmless against such pecuniary 
loss as the Corporation shall sustain by any act of fraud, dishonesty, 
forgerv. theft, embezzlement, wrongful abstraction or willful mis- 
application of any moneys or funds that may come into the posses¬ 
sion or control of France & Canada Steamship Corporation during 
the life and by reason of the aforesaid agreement, and shall properly 
account for. receive and disburse said funds, including the prompt 
payment to the said 1 Fleet Corporation of the amounts required by 
the terms of the aforesaid agreement, and at the expiration or earlier 
termination of its position, shall faithfully account for and turn over 
to the said United States Shipping Board Emergency Fleet Cor¬ 
poration. any moneys, property, or other funds for which it may be 
accountable, then this obligation shall be void, else to remain in full 
force and effect. 

This bond is given subject to the following conditions: 

First: Upon the discovery by the Corporation of any evidence of 
loss forming the basis of a claim hereunder, the Corporation shall 
give to the Suretv. at its home office, immediate written notice 
thereof, with all available facts, and in any event within thirty days 
after such discovery, and shall afford the Surety every reasonable 
facility for investigating the same. Payment of any such loss shall 
be made by the Surety promptly, after receipt from the Corporation 
of satisfactory statement thereof. Upon the payment of a loss the 
Surety shall be subrogated to all of the rights of the Corporation 
with respect thereto: and the Corporation will execute any and all 
papers reasonably required by the Surety to effectuate that purpose. 

Secondly: This bond mav be canceled at any time by either the 
Corporation or the Surety giving to the other thirty days’ written 
notice thereof; provided that as to any vessel on voyage at the time 
of giving such notice bv the Suretv and which voyage is not con- 
eluded before the date of cancelation mentioned in the notice, the 
bond shall continue in force until ten days after the end of such voy- 
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age, and terminate at the expiration of such ten-day period. 

SS In witness whereof, the said principal and the saijd surety 

have hereunto set their hands and seals, the dav and tear first 

/ •/ % 

above written. 

France & Canada Steamship Corporation, 
By F. li. Frazer, President. 

As to principal: 

Thomas Robinson. 

Joseph W. Henry. 

Attest: H. McIntosh, Secretary. 

United States Fidelity and Guaranty Company, 

By E. G. Babcock, Attorney in Fact. 

As to suretv: 

%/ 

Kenneth H. Wood. 

Frances H. Hally. 

Attest: William H. Estwick, Attorney i'f Fact. 

89 N otice j 

Filed February 12, 1934 | 


To: Brandenburg & Brandenburg, Esqs., 

719 loth Street ATT., 

Washington, D. C., 

Attorneys for Defendant: 

Please take notice that the points to be submitted in support of this 
motion and the authorities intended to be used are attached hereto. 
The rules of the above-entitled court require that, if you oppose the 
granting of the above motion vou shall, within five davs from the 
date of service of a copy of this motion upon you, or such further 
time as the said court mav grant, or as the parties to this isuit mav 
agree upon, file in reply with the Clerk of said Court a statement of 
the points and authorities upon which you rely, and servje a copy 
thereof upon the undersigned. 

Leslie C. Garnett, 

United, States Attorney. 

H. L. Underwood, 

Asst. U. S. Atty ., 

Of Counsel for Plaintiff. 

90 Opinion of court 

Filed May 3, 1934 

v i 

* * * * * * | * 

The declaration in this case sets out apparently a good j cause of 
action at law. The plaintiff having elected to sue at law, now seeks 
to have the case transferred to equity and in his motion sjets out a 
proposed bill, which it seeks to have filed in equity. In addition to 
an accounting, it seeks a reformation upon the grounds of mutual 
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mistake. There is nothing in the declaration showing any mistake or 
grounds for a reformation, or for any recovery based upon a re¬ 
formed instrument. I think that this is a different cause of action 
and that neither the rule nor statute as to transfers from law to 
equity is applicable. 

The motion to transfer the case will be overruled. 

Bailey, J. 

01 Supreme Court of the District of Columbia 

Thursday, May J, 103 

Session resumed pursuant to adjournment, Hon. Jennings Bailey, 
justice, presiding. 

* * * * * Hs * 

Upon consideration of the motion filed herein, to transfer from 
law to equity, it is ordered that said motion be, and the same is 
hereby overruled. 

92 Order of Court of Appeals allowing special appeal 

Filed October 16, 1934 


On consideration of the petition for the allowance of a special 
appeal from the order of the Supreme Court of the District of Co¬ 
lumbia entered in law case 80689 on the 3rd dav of Mav, 1934, bv 
Mr. Justice Bailey, which petition was filed in this court on the 25th 
day of May, 1934, 

It is ordered by the court that the petition be and it is hereby 
granted and a special appeal allowed as prayed. 

Per Mr. Chief Justice MARTIN. 

October 12. 1934. 

A true copy. 

Test: Henry W. Hodges, clerk, United States Court of Appeals 
for the District of Columbia. 

[seal] By Moncure Burke, 

Deputy Clerk. 


93 Plaintiff’s assignments of error 

Filed October 25, 1934 

$ $ $ $ $ # # 

The Court erred— 

I. In denying and overruling the plaintiff’s motion to be allowed 
to file a bill of complaint in place of the amended declaration there¬ 
tofore filed in the above cause; to transfer the case from the law to 
the equity side of the court; to order the United States Shipping 
Board Merchant Fleet Corporation, the United States Fidelity & 
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Guaranty Company, and the France and Canada Steamship Corpo¬ 
ration to answer the said bill of complaint; and to send the cause 
to a master. 

II. In other respects, apparent of record. 

Leslie C. Garnett, 

United States Attorney. 
By Allen J. KrouseJ 

Assistant United States Attorney. 

94 Designation of record 

Filed October 16. 1934 

i 

l 

4c $ $ * ♦ * ! ♦ 

' 

To the Cleric of the Supreme Court of the Distinct of Columbia: 

Will you kindly prepare for the Court of Appeals the fallowing 
documents: 

1. The declaration. 

2. Motion to make declaration more definite and certain. 

3. Order of Judge granting motion to make declaratibn more 
certain. 

4. Amendment to declaration. 

5. Pleas of defendant to declaration. 

6. Joinder of issue and notice of trial. 

7. Motion of plaintiff for transfer from law to equity side of 
Court, including affidavit attached to said motion. 

8. Notice of filing of motion served on attorneys for defendant. 

9. Memorandum opinion of Justice Bailey. 

10. Copy of certificate from the Court of Appeals authorizing a 
special appeal. 

11. This designation of record. 

Leslie C. Garnett, 

United States Attorney. 
H. L. U XDERWOOD, 

Assistant United States Attorney. 

95 Supreme Court of the District of Columbia 

I 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages, numbered 
from 1 to 94, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed,j copy of 
which is made part of this transcript, in cause No. 806891 at Law, 
wherein United States Shipping Board Merchant Fleet Corporation 
to the use of the United States of America, is plaintiff andl United 
States Fidelity and Guaranty Company is defendant, as the same 
remains upon the files and of record in said court. 
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In testimony whereof. I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
31st dav of October. 11)34. 

[seal.] Frank E. Cunningham, Clerk. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 635:2. United States Shipping Board Merchant Fleet Corpo¬ 
ration to the use of the United States of America, appellant, vs. 
United States Fidelity and Guaranty Company. United States 
Court of Appeals for the District of Columbia. Filed November 1, 
1934. Henrv W. Hodges, clerk. 


U. 5. GOVEBNJIENT PRINTING OFFICEi 1934 






In the United States Court of Appeals 
for the District of Columbia 

i 

October Term, 1934 


Xo. 6352 

SPECIAL CALENDAR 

United States Shipping Board Merchant Fleet 
Corporation to the Use of the United States 
of America, appellant 

vs. 

United States Fidelity & Guaranty Company, 

appellee 


BRIEF OF APPELLANT 


LESLIE C. GARNETT, 

United States Attorney, 
Attorney for Appellant. 

RALPH H. HALLETT, 

Assistant Counsel, 

Solicitor's Office, Department of Commerce , 

Of Counsel. 



INDEX 


I 


I 

i 

i 


i 

i 

i 


Outline of case____ 

Error of Supreme Court..... 

Facts...... 

Law_________ 

Reformation of Contracts within Jurisdiction of Equity_ 

Statutory Authority to Transfer from Law to Equity_ 

Jurisdiction of Equity to Settle and State Accounts_ 

Conclusion_____ 



CASES CITED 

Balfour et al. vs. San Joaquin Valley Bank, 156 Fed. 50(L_.. 

Bispham’s Equity, p. 661, Parg. 484_ 

Boyce vs. Grundy, 3 Pet. 210___ 

Butler Bros. Shoe Co. vs. U. S. Rubber Co., 156 Fed. 1_ 

Castle Creek U'a/cr Co. vs. City of Aspen, 146 Fed. 8_ 

Clarksburg Trust Co. vs. Commercial Casualty Ins. Co., 40 Fed. 

(2d) 626______ 

Fechteler vs. Palm Bros. & Co., 133 Fed. 462_ 

Fenno et al vs. Primrose et al, 116 Fed. 49__ 

Foltz vs. Railway Co., 60 Fed. 316, 322___ 

Fowle vs. Lawrason, 5 Pet. 495-503_ 

George vs. Ford, 36 App. D. C. 315_ 

Goffe A Clarkener vs. Lyons Milling Co., 26 Fed. (2d) SOI_ 

Griswold vs. Hazard, 141 U. S. 260___ 

Gunn vs. Brinkley Car Works A Mfg. Co., 66 Fed. 3S2_ 

Hunt vs. Roumaniere's Admtrs., 1 Pet. 1____ 

Hurd vs. Cramer, 40 App. D. C. 349...... 

Hutchings et al vs. Caledonian Ins. Co. of Scotland, 35 Fed. (2d) 

309....-.... 

In re Peterson, 253 U. S. 300___ 

1 vinson vs. Hutton, 9S U. S. 78__ 

Kirby vs. Lake Shore, etc. f R. It., 120 U. S. 130.... 

Liberty Oil Co. vs. Condon National Bank et al, 260 U. S. 235, 241 _ 

Loehler Construction Co., Inc. vs. Auth, 60 App. D. C. 273_ 

London Guarantee & Accident Co., Ltd., vs. Bell Tel. Co., 171 Fed. 

273. 

(i) 



10C295—35 


1 





























II 


Magruder vs. Belle Fourche Valley Water Users’ Assn., 219 Fed. 


Maher vs. Hibernia Ins. Co., 67 N. Y. 2S3- 

McMullen Lumber Co. vs. Strother, 136 Fed. 295,305_ 

Moon Motor Car Co. vs. Moon, 5S Fed. (2d) 90_ 

Morgan vs. Beloit, 7 Wall. 613- 

Oelrich's vs. Spain, 15 Wall. 211, 228- 

Philippine Sugar Estates Development Co. vs. Philippine Islands, 

247 U. S. 3S5____-. 

Pitcher vs. Hennessey, 4S N. Y. 415- 

Pomeroy Equity Jurisprudence, 4th Ed., Vol. 2, p. 1722, § S45- 

Pomeroy Equity ,J ur is prudence § 1421_ 

Preteca vs. Land Grant Co., 50 Fed. 675_ 

Quality Realty Co. vs. Wabash Ry. Co., 50 Fed. (2d) 1051_ 

Sanders vs. Monroe, ."6 App. D. C. 132_ 

Simmons Creek Coal Co, vs. Doran, 142 U. S. 417_ 

Snell vs. Insurance Co.j 9S U. S. S5, 90_ 

Tucker man vs. Mearns^ 49 App. I). C., 153, 262 Fed. 607_ 

Tyler vs. Savage, 143 U. S. 79, 95_ 

U. S. vs. Skinner <fc Eddy Co., 35 Fed. (2d) 901___ 

Webb vs. Southern Rwy. Co., 235 Fed. 57S_ 

Winston & Co. vs. Georgia <fr Florida R. R. Co., 34 Fed. (2d) 163- 


Pa;,*e 


26 

17 

24 
12 
21 
23 

10 

17 

10 

21 

23 

25 
10 
10 
10 

12, 14 
22 

26 
14 
25 


STATUTES CITED 


3S Statutes at Large 956; § 274a J. C. U. S.; Title 2S § 397 U.S.C. 11 

41 Statute at Large, 569; § 15356, Title 24 J. C., D. C_ 13 

Rule 76, Supreme Court, D. C_._ 12 

Rule 63, Supreme Court, D. C___ 13 





















In the United States Court of Appealjs 
for the District of Columbia j 

October Term, 1934 

i 

— 

i 

No. 6352 ! 
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United States Shipping Board Merchant FleeJ 
Corporation to the Use of the United States of 
America, appellant 

vs . 

United States Fidelity & Guaranty Company^ 

appellee 

__ 

BRIEF OF APPELLANT 

I 

i 

. ...... , 

To the Honorable Chief Justice and Associat^ 
Justices of the United States Court of 
Appeals : 

i 

i 

i 

This is a special appeal, authorized by this Honj 
orable Court by order entered October 12, 1932j 

i 

from an order entered in the Supreme Court of th^ 
District of Columbia on the 3d day of May 1934 
by Justice Jennings Bailey, denying appellant’^ 
motion for permission to file a bill of complaint id 
place of the amended declaration theretofore 



in said action and for the transfer of the action 


from the law to the equity side of the court. The 
present appellant was plaintiff in the court below 
and will be referred to as plaintiff hereafter. 

The action at law is against the Suretv on a bond 
to recover for the alleged loss suffered by plaintiff 


as a result of the failure of 


France & Canada 


Steamship Corporation, Principal on the bond, to 
properly account for and turn over to the plaintiff 
sums of money, amounting in all to $227,193.01. 
The France & Canada Steamship Corporation had 
procured and delivered the bond as a result of the 
insistence of plaintiff to protect the latter from any 
loss that might be suffered as a result of the for¬ 
mer's failure to account for and turn over to plain¬ 
tiff the monevs that might come into the former’s 
possession 'while operating vessels belonging to 
the United States under certain operating and 
managing agreements hereinafter referred to. 

The motion to transfer the action from the law 


to the equity side of the court is based upon three 

grounds: First, the bond does not express the true 

intent of all of the parties to the agreement as a 

result of a mutual mistake and it is necessarv to 

•/ 

reform the bond in order to express that true in¬ 
tent; second, the amount to be recovered on the 

bond cannot be determined bv a statement and set- 

%> 

tlement of the accounts kept by France & Canada 
Steamship Corporation alone, but those kept by the 
United States Shipping Board Emergency Fleet 
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Corporation, now known as the United States 
Shipping Board Merchant Fleet Corporation, aiid 
hereinafter referred to for brevity’s sake as tpe 
Fleet Corporation, pertaining to the same opera¬ 
tion will have to be stated and settled so that tjhe 
Fleet Corporation is a proper party defendant; 
third, that the accounts to be settled involve |at 
least five hundred sixty-six (566) items and tlnpr 
determination is of such a technical and voluini- 
nous nature that it will be beyond the ability of] a 
jury to adequately and completely determine tjie 
case (Record, pp. 60-61). j 

Justice Bailey denied the motion of the plaint jff 
and filed the following opinion: I 

The declaration in this case sets out ap¬ 
parently a good cause of action at law. The 
plaintiff having elected to sue at law nqw 
seeks to have the case transferred to equity 
and in his motion sets out a proj:>osed bill 
which it seeks to have filed in equity. |n 
addition to an accounting, it seeks a refor¬ 
mation on the grounds of mutual mistake. 
There is nothing in the declaration showing 
any mistake or grounds for a reformation or 
for any recovery based upon a reformed in¬ 
strument. I think that this is a different 
cause of action and that neither the rule nor 
the statute as to transfers from law to equity 
is applicable. j 

The motion to transfer the case will be 
overruled (Record, pp. 75-76). I 
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ERROR OF THE SUPREME COURT, DISTRICT OF COLUMBIA 

The Supreme Court of the District of Columbia 
erred in denying and overruling the motion of the 
plaintiff to be allowed to amend the pleadings al¬ 
ready filed by substituting therefor the proposed 
bill of complaint, and to transfer the case from the 
law to the equity side of the court in order that the 
contract, which is the basis of the cause, might be 
reformed and that the accounts might be stated 
and determined. 

* FACTS 

In 1919 the Fleet Corporation, acting pursuant 
to authority granted to it bv the United States 
Shipping Board, entered into contracts with 
France & Canada Steamship Corporation appoint¬ 
ing the latter an agent to manage and operate 
vessels owned bv the United States. These con- 
tracts were of two kinds, one known bv the symbol 
M-2, having to do with management, and the other 
by the syntbol 0-2, having to do with operation. 
Pursuant to the practice of the Fleet Corporation 
then in force, a separate M-2 and 0-2 contract was 
signed with respect to each vessel turned over to 
the agent for management and operation (Record, 
pp. 62, 66).i Thirteen (13) vessels belonging to the 
United States were so assigned to the agent for 
management and operation under the said con¬ 
tracts (Record, p. 2), of which there were twenty- 
six (26). 


p* 

0 


In accordance with the provisions of each of jthe 
said contracts, the agent could be required to fur¬ 
nish a bond for the faithful discharge of the duties 
and obligations assumed by the agent under ^aid 

j 

agreements. Pursuant to a requirement of jthe 
Fleet Corporation under this provision contained 
in every such contract, the agent procured a bind 
for $500,000.00, with the defendant as surety i\nd 
the Fleet Corporation as obligee, and this bond, is 
the basis of the action at law and is set out ver¬ 
batim in the declaration (Record, pp. 3, 4). The 
bond contains in its conditions the following: I 

Whereas, the United States Shippjng 
Board Emergency Fleet Corporation has 
entered into an agreement with France and 
Canada Steamship Corporation for the Op¬ 
erating and management of certain vessels 
heretofore or hereafter assigned to said 
France and Canada Steamship Corporation 
as Manager and/or Operators; and. (Italics 
not in original.) 

In the balance of the conditions of the bond the 
agreement covered thereby is also referred to in 
the singular. The use of the singular number in 
describing the contract in the bond was a mistake, 
inasmuch as it was the intention of the parties thjat 
the entire transaction of management and opera¬ 
tion by France & Canada Steamship Corporation 
should be covered by the bond no matter how maiiv 
separate M-2 and 0-2 contracts were signed. 
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The bond containing this mistaken description 
was accepted by the Fleet Corporation after ten 
(10) vessels had already been assigned to the France 
& Canada Steamship Corporation, to be managed 
and operated under both the M-2 and 0-2 agree¬ 
ments. This fact is disclosed in the declaration by 
a comparison of the date when the bond was given 
with the dates when the ships were assigned to the 
agent. 

It is evident that the declaration treats the en¬ 
tire transaction as covered by the bond and makes 
no distinction between the different M-2 and 0-2 
agreements. It is equally evident that the language 
used in the bond does not allow of this treatment 
and that no evidence at common law could be 
offered with respect to defaults occurring in any 
more than one agreement. 

It is, therefore, difficult to see how the lower 
court could have determined that there was not 


anything in the declaration showing any mistake 
or grounds for reformation in the face of the facts 


set forth above. 


All of the facts enumerated above 


were set forth in the declaration, except that there 
was no specific statement that a separate set of con¬ 
tracts was made with respect to each vessel. It 


is, however, clearly indicated 


in the declaration 


that at least two contracts, an M-2 and 0-2, were 
signed, and 1 it, therefore, would have been necessary 
to have reformed the contract even if one M-2 con¬ 


tract had covered all of the thirteen (13) ships 
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and one 0-2 contract had also covered all of thie 
ships. 

It is equally difficult to determine how the lower 
court came to the conclusion that there is a differ¬ 
ent cause of action set out in the declaration froijn 
that contained in the proposed bill of complaint, j 

The purpose sought in each pleading is the samfe, 
namely, recovery on the bond. The underlvihg 
contracts, out of which the default arose and th[e 
rights accrued on the bond, are the same. The 
fundamental facts alleged in each pleading aife 
substantially the same. It is true that tliev are s(T 
out in greater detail in the proposed bill of com- 
plaint than they are in the declaration. 

In the declaration the Fleet Corporation is macfe 
a nominal plaintiff because it is named obligee pa 

i 

the sealed instrument, and, under the rules of tlje 
Supreme Court of the District of Columbia, ajn 
action at law can only be brought on such instriii- 
ment in the name of the named obligee and if th<jit 
obligee is not the real party in interest, then the 
suit must be brought to the use of such party. In 
equity, however, it is possible and proper to bring 
an action in the name of the party having the real 
interest, and, therefore, the United States is tljie 
complainant in the proposed bill of complaint. In 
both pleadings it is evident that the United States 
is the only party who has the real financial interest 
in the outcome of the cause of action. The Flept 
Corporation, however, is a necessary party tyv 


I0tt20. r >—-2 
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reason of the fact that it maintained the books of 
account for the benefit of the United States, and 
the account as between the Fleet Corporation and 
the principal on the bond will have to be stated 
before anv recovery can be had and is, therefore, 
made a defendant. 

The bill of complaint does seek to reform the 


contract so that a recovery mav be had as to all of 

%/ •' 

% 

tiie defaults which were committed as to the differ¬ 


ent agreements as was intended by the parties 
rather than be restricted to only one contract as 
would happen in the action at law. 

Under former procedure the plaintiff would 
have been required to have brought a separate bill 
in equity seeking* to reform the contract, noted the 
existence of the suit at law, and requested that the 
action on the suit at law be held up pending the 
outcome of the equity action. Under the present 
existing statutes and rules of court this cumber¬ 
some and roundabout method of procedure is no 
longer necessary. 

The declaration clearly shows that there were 

•/ 

thirteen (13) vessels assigned for management and 
operation under tlie M-2, 0-2 contracts and nine¬ 
teen (19) Vessels under the MO-4 agreement, which 
were adopted and executed subsequently and ulti¬ 
mately displaced the M-2 and 0-2 agreements, for 
which the France & Canada Steamship Corpora¬ 
tion was compelled to account. The voyages made 
by these Vessels covered different periods extend- 


I 


I 

ing over approximately two years. The account 
annexed showed approximately five hundred anc). 
sixty (560) items claimed to have been improperly 
accounted for. The bill of complaint also allege^ 
these facts and states that the accounting is so inu- 
volved and extensive that it would be impossible 
for a jury to properly consider and evaluate thp 
evidence and settle the accounts. j 

There does not appear to be any ground, basejl 
upon the facts disclosed in either of the pleading^, 

i 

for deciding that the two causes of action are dif- 
ferent or that there are no facts disclosed in th^ 
declaration warranting the assumption that a mis¬ 
take was made in drawing the terms of the bond 
so that neither Section 3515b of the Judicial Codje 
of the District of Columbia and the rules of couijt 
adopted thereunder nor Section 274a of the Ju¬ 
dicial Code of the United States of America are 
applicable. 

LAW 

Reformation cf contracts is solely within the jurisdiction of equity 

It hardly seems necessary to cite cases to tbje 
effect that the power to reform written contracts 
on the ground of fraud or mistake is the sole proy- 
ince of courts of equity unless that power has W 
statute been given to the courts at law. There is 
no known statute giving courts of law of the Dis¬ 
trict of Columbia the power to reform contract^, 

i 

and the general rule, therefore, applies. As whs 
stated hv this Honorable Court, wherever the mii- 
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take is satisfactorily set out, ‘'equity will not hesi¬ 
tate to so reform the contract as to make it conform 
to the precise intent of the parties/’ Sanders vs.. 
Monroe, 56 App. D. C. 132, 54 W. L. R. 148,10 Fed. 
(2d) 997; see also Ivinson vs. Hutton, 98 II. S. 78; 
Simmons Creek Coal Co. vs. Doran, 142 U. S. 417; 
Philippine' Sugar Estates Development Co. vs. 
Philippine. Islands, 247 U. S. 385, 38 S. Ct. 513, 62 
L. Ed. 1177. 

Xor is this power to reform contracts on the 
around of mistake confined solelv to mistakes of 
fact but embraces also certain mistakes of law. 
Where there mav be no mistake in the actual lan- 
guage used, but there is a mistake as to the legal 
effect of that language so that the written contract 
does not in fact describe and carrv out the actual 
agreement that was arrived at, a court of equity 
can and will reform. Clarksburg Trust Co. vs. 
Commercial Casualty Ins. Co ., 40 Fed. (2d) 626, 
630-1; Poineroy Equity Jurisprudence, 4tli Ed. 
Yol. 2, p. 1722, Sec. 845; Snell vs. Insurance Co., 
98 U. S. 85, 90, 25 L. Ed. 52; Hunt vs. Rouman- 
iere’s Admtrs., 1 Pet. 1, 7 L. Ed. 27; Grisivold vs. 
Hazard, 141 U. S. 260, 11 S. Ct. 972, 35 L. Ed. 678; 
Philippine Sugar Estates Development Co. vs. 
Philippine Islands, 247 U. S. 385, 38 S. Ct. 513, 62 
L. Ed. 1177. 

Statutory authority for transfer from law to equity 

A study of the statutes and rules of court ap¬ 
plicable to the Supreme Court of the District of 
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'Columbia pertaining to the right in the court (to 
allow amendments of pleadings and to transfer 
cases from the law side to the equity side and vijce 
versa, indicates clearly the intention on the pajrt 
of Congress to grant broad powers to the court jin 
this connection, with the purpose in mind of elimi¬ 
nating all technicalities, and the decisions indicate 
that the courts have consistentlv recognized tliis 
intention. j 

In 1915 Congress passed the Act of March |3, 
Chapter 90, 38 Stat. 956, Judicial Code, sec. 274h, 
Title 28, sec. 397, U. S. Code, as follows: | 

Amendment to pleadings. In case aiiy 
United States court shall find that a suit At 
law should have been brought in equity or a 
suit in equity should have been brought at 
law, the court shall order any amendments 
to the pleadings which may be necessary Ip 
conform them to the proper practice. Any 
party to the suit shall have the right, at any 
stage of the cause, to amend his pleadings so 
as to obviate the objection that his suit w T as 
not brought on the right side of the court. 
The cause shall proceed and be determine]! 
upon such amended pleadings. All testi¬ 
mony taken before such amendment, if pre¬ 
served, shall stand as testimony in the cause 
with like effect as if the pleadings had beep 
originally in the amended form. j 

This Honorable Court has held that this statute 
applies to the courts of the District of Columbia 
and that its provisions are superior to any rule in- 


i 
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consistent therewith promulgated under authority 
of see. 85 of the Code of the District of Columbia. 
Tuckerman ys. Mearns, 49 App. Cases, 153, 262 Fed. 
607. 


While this particular section did not specifically 
grant the right to transfer a case from one side of 
the court to the other, the courts held that the 
terms of this section and of the following section, 
number 274b of the Judicial Code, are broad 
enough to empower the court to transfer a case to 
equity which has been improperly brought on the 
law side. Liberty Oil Co. vs. Condon National 
Bank, et al, 260 U. S. 235, 241; Moon Motor Car 
Co. vs. Moon, 58 Fed. (2d) 90; Tuckerman vs. 
Mearns, supra. 


The Supreme Court of the District of Columbia 
adopted Rule 76 on April 25, 1919, which provided 
as follows: 


If at any time it appears that a suit com¬ 
menced in equity should have been brought 
as an action on the law side of the court, or 
that a suit at law should have been brought 
in equity, it shall be transferred to the law 
or equity side of the court, as the case may 
be, and be there proceeded with, with only 
such alterations in the pleadings as shall be 
essential. 

Although this rule had not been adopted at the 
time the cause of action was brought in the case of 
Tuckerman vs. Mearns, supra, it had been adopted 
before the decision and the court commented upon 
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it and stated that this rule was in conformity with 
section 274a. 

On April 19, 1920, the Judicial Code of the 
District of Columbia was amended by inserting a 
provision as follows (Sec. 1535b, 41 Stat. q69, 
Chap. 153, Title 24, Paragraph 14, Judicial Ccjde, 
District of Columbia): j 

In any case where it shall appear that | an 
action at law should have been brought! in 
equity, or a suit in equity should have been 
brought at law, the Judge presiding in the 
special term, circuit or equity, as the case 
mav be, shall order such case to be traiis- 
ferred to such other special term accord¬ 
ingly; whereupon such amendments shall!be 
made in the pleadings as may be necessary 
to make them conform to the proper prac¬ 
tice. All testimony taken before such trans- 

4 / 

fer, if preserved, shall stand as testimony 
in tiie cause. 

And eventually Rule 63 was adopted by the Su¬ 
preme Court of the District of Columbia, jas 
follows: 


In any case where it shall appear that ail 
action at law should have been brought jin 
equity, or vice versa, the Judge presiding* 
shall order such case to lie transferred Ac¬ 
cordingly; whereupon, such amendments 
shall be made in the pleadings as may be 
necessary as to make them conform to the 
proper practice; and all testimony taken in 
the cause before such transfer, if preserved, 
shall stand as testimony in the cause. 
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Therefore* there is ample authority in courts of 
the District of Columbia to transfer cases from the 
law side to the equity side of the court and vice 
versa, as has been held in the case of Tucker man 
vs. Mearns, supra; G. C. Loehler Construction Co., 
Inc., vs. Auth, et al., 60 App. D. C. 273. 

These statutes and rules disclose the intention of 
Congress and the courts to eliminate wherever pos¬ 
sible technicalities in the pleadings and not to in¬ 
crease them. The courts have commented upon 
this policy in many decisions. As was said in the 
case of Webb vs. Southern Railway, 235 Fed. 578: 

The amendments obviate the delav or in- 
justice which the courts were compelled to 
impose in numerous instances prior to these 
Acts. 


It is submitted that the ruling of the lower court 
is not onlv wrong on the facts in that the two cases 
are not so different fundamentally that the stat- 
utes do not apply, but it is contrary to the letter 
and spirit of the statutes, because it is a return 
to that degree of technicality which the statutes 
were designed to eliminate. 

The ruling of the lower court is also contrary to 
those decisions of the Federal courts, which have 
interpreted the rights of the courts under section 
274a of the Judicial Code of the United States. 
There are two decisions of the Circuit Court of 
Appeals for the Fourth Circuit interpreting sec¬ 
tion 274a. in which the facts are so analogous to the 


facts in the instant case as to make them determina- 
tive of the question. These cases are: Clarksburg 
Trust Co. vs. Commercial Casualty Ins. Co\ 40 
Fed. (2d) 626 (C. C. A. 4th); Hutchings, et al, vs. 
Caledonian Ins. Co. of Scotland, 35 Fed. (2d) 309 
(C. C. A. 4th). 

The Clarksburg Trust Co. case was an actioh at 
law on a bond guaranteeing a deposit in a National 
bank; the facts were set out in the declaration dnd 
disclosed that the Trust Co. arranged to deposjit a 
sum in a National Bank on an understanding tfhat 
a depository bond should first be secured; that!the 
National Bank made an application for such a 
bond, which was issued and forwarded to the plain¬ 
tiff. Plaintiff discovered an error in the bond, tpok 
it up with the bonding company’s agent hnd 
another bond was issued, which defendant’s agent 
assured the plaintiff was the form of bond usecjl to 
cover deposits similar to the one involved. 'jThe 
terms of the bond, however, disclosed that it was a 
bond to cover an account subject to check, whereas 
the deposit actually made was one bearing 4% | in¬ 
terest on a bank certificate, payable on a certain 
date and not subject to check. The applicatioii of 
the National Bank for the bond disclosed indirectly 
that the deposit to be covered was not subject to 
check. There was an extension of the deposit Cer¬ 
tificate and a renewal of the bond. The declaration 
stated that the bond was to cover the deposit And 
that the defendant knew of this fact. The case 


16 


went to trialJ No application was made by the 
plaintiff for any amendment to the pleadings or for 
any transfer of the case. The lower court entered 
judgment for the defendant on the ground that the 
bond did noti cover the deposit. On appeal the 
Court of Appeals agreed with this conclusion, but 
said (p. 62£>): 

But while we do not think that plaintiff 
is entitled to recover under the bond as ex¬ 
ecuted without reformation, we do think 
that the pleadings of plaintiff and the evi¬ 
dence adduced in support thereof, in the ab¬ 
sence i of contradiction or explanation, 
strongly supports the right to this equitable 
relief. 


That part of the opinion applicable to the in¬ 
stant case is quoted in cxfniso because it so aptly 
outlines the very objections to the jurisdiction of 
the equity court made in the instant case and an¬ 
swers them. The Court said: 


(9) And not only is there proof support¬ 
ing the right of plaintiff to the equity of 
reformation, but there is also a foundation 
laid for same in the pleadings in the case. 
It is true that the pleading of plaintiff is a 
declaration at law and that it does not ask 
for reformation or plead mistake in so many 
words. It does, however, set forth all the 
facts of the case, and, to all intents and pur¬ 
poses, pleads the mistake which is shown by 
the proofs. * * * As the bond, the con¬ 

tinuation certificate, and the certificate of 
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i 

i 

i 

! 
j 

deposit are all set forth tot idem verbis in 
the pleading, and as it appears that the lan¬ 
guage used in the bond and continuation 
certificate does not cover the certificate of 
deposit, it follows, as a necessary inference, 
that as a result of mistake these instruments 
do not express the real intention and agree¬ 
ment of the parties. In other words,! al¬ 
though there is no direct allegation of inis- 
take, the facts set forth in the compliant 
show that the parties were mistaken as to 
the effect of the language used. It has been 
held that this is sufficient averment of mis¬ 
take to authorize reformation. Maher v. 
Hibernia Ins. Co., supra, 67 N. Y. 283, where 
the Court of Appeals of New York said: 

“ * * * There is no specific allegation 

of mistake of fact; but it avers that which 
shows that the parties were mistaken as to 
the effect of the language which they used; 
and this is an averment of matter ubon 
which a reformation of a contract may be 
based (Pitcher v. Hennessey, 48 N. Y. 415).” 

(10) The pleadings in the case, as well as 
the proofs adduced, therefore, support the 
right of relief in equity, although neither 
on the pleadings iior on the proofs is tljiere 
a right to recover at law. We have a ejear 
case, then, of a suit, which should have been 
instituted and tried as a suit in equity, insti¬ 
tuted and tried as an action at law; and|the 
question which arises is whether we must 
affirm the judgment at law because plain¬ 
tiff has misconceived its remedy (notwith- 
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standing that sueli affirmance under the cir- 
cmnstances here will amount to a final denial 
of relief), or whether we have the power to 
transfer the cause to equity and send it back 
for hearing in accordance with the equitable 
rights of the parties. We think that we 
have such power, and that this is clearly a 
case in which same should be exercised. 

So in the instant case the bond and operating 
agreements M-2 and 0-2 are all either set forth 
tot idem verbis or attached as exhibits, and it ap¬ 
pears that the language used in the bond does not 
cover all of the agreements and it follows as a nec¬ 
essary inference that as a result of mistake this 
instrument does not express the real intention and 
agreement of the parties. 

The Hutchings case, supra, has to do with a con¬ 
tract of fire and occupancy insurance. Fire and 
occupancy policies were taken out by an individual, 
the policies not being delivered, however, but kept 
by the agent of the insure^. The insured entered 
into a partnership and requested the agent to 
transfer the insurance to the partnership, to which 
the agent agreed. The agent transferred all of the 
policies except one, which he neglected to transfer 
through his own inadvertanee. At the trial the 
partnership offered evidence to prove the writing 
of the original policy, the request for the transfer, 
and the Judge rejected the evidence. The plain¬ 
tiff then requested that it be allowed to offer 
evidence to reform the contract so that the true 
intent and meaning of the parties might be shown. 


The lower court refused this right. On appeal the 

i 

Court of Appeals, page 310, held that this ruling of 
the lower court was erroneous and stated: 

j 

We are disposed to construe the ijnotion 
as within the intent of 274a of the Judicial 
Code (28 U. S. C. A. § 397) * * * i as it 

was apparent when the motion to reform the 
pleading was made that the pending ^ction 
could not be maintained until the policy 
should itself be reformed, and since in p. fed¬ 
eral court this may only be done in g pro¬ 
ceeding in equity, it seems to us to follow 
that the motion should have been gran 

If the courts under section 274a of the United 
States Code have the power as interpreted! and 
delineated hv these two decisions, the courts would 

*■ i 

certainly have the same powers under section 
1535b of the District of Columbia Code, the \yord- 
ing of which is so much broader than that of £74a. 

i 

l 

Equity has jurisdiction to settle and state voluminous accounts 

I 

The lower court also erred in that it didj not 
grant the motion to transfer on the ground pre¬ 
sented by plaintiff, that the accounting necessary 

i 

was so extensive and intricate as to be beyond the 
ken of a jury. 

Again there does not appear to be any necessity 
for citing cases to the effect that equity has juris¬ 
diction to settle and state mutual accounts between 
litigants. The plaintiff in this case, in its motion 
to transfer from law to equity, supported by an 

i 
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affidavit (Record, pp. 60, 63), set forth that in 
order to arrive at any loss which might have been 
suffered by plaintiff a statement of the accounts 
between the Fleet Corporation and the France & 
Canada Steamship Corporation will have to be 
made. That as a result of the experience in a case 
involving a similar kind of bond and similar man¬ 
aging and operating agreements with another com¬ 
pany. the plaintiff has become convinced that the 
settlement of those accounts cannot be adequately 
and completely accomplished by a jury. In the 
account annexed to the declaration there are 566 
items which the Government claims were not prop- 
erlv accounted for. The France & Canada Steam- 
ship Corporation was entitled to credits for fees 
and commissions earned and the statement of these 
items by the Government is not necessarily a full 
and complete statement of all of the items which 
mav ultimately be disputed by the parties. There 

v V 1 v 1 

are 13 ships to be accounted for under the M-2, 
0-2 agreements and 19 ships under the MO—I 
agreement. These ships were traveling to foreign 
ports and the agent was responsible for the ac¬ 
counts of liis subagents in foreign ports. Each 
particular item will be a separate issue, which will 
require the production of a large number of ex¬ 
hibits and undoubtedly a great many of those ex- 
hibits will also have reference to other items. This 
is a situation which is verv confusing unless the 

v O 

person considering the evidence has the time to 
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separate, apply, and weigh the same, something 
which a jury could not do.- 

This Honorable Court has decided that the ascer¬ 
tainment of accounts of this sort is something 
which the equity side of the court is particularly 
competent to handle and that there are casejs in 
which the accounts are so involved that the renjiedy 
at law, with the determination by a jury, is not that 

i 

plain, adequate, and complete remedy to which the 
parties are entitled. George vs. Ford, 36 App. 
D. C. 315. j 

Aside from the trust raised by the f*on- 
duct of the defendant, the account of which 
is to be taken, the ascertainment and | ad¬ 
justment of this account involves the exami¬ 
nation of books and accounts, and the in¬ 
vestigation of corporate transactions cj>f a 
complex nature, necessitating a wide rajnge 
of evidence also, for which a court of equity 
is peculiarly competent, and these duties a 
jury could not satisfactorily perform. In 
such cases a court of equity will always tjake 
jurisdiction. Fowle v. Lawrason, 5 Pet. 
495-503, 8 L. Ed. 204-207; Morgan v. Beloit, 
7 Wall. 613-618, 19 L. Ed. 203-205; Pom. 
Eq. Jur. sec. 1421; Bispham, Eq., p. 661, par. 
484. . | 

Chief Justice Shepherd said in Hurd vs. Craiiier, 
40 App. 1). C. 349, page 360: j 

It is well settled that equity has no juris¬ 
diction where the plaintiff has a plain, ade¬ 
quate and complete remedy at law, (citing 
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cases). But to be plain, adequate and 
complete, tbe remedy at law must be as prac 
tical and efficient to tbe ends of justice, and 
its prompt administration, as the remedy in 
equitv. citing Boyce v. Grundy, 3 Pet. 210, 
215. 7 L. Ed. 655; Tyler v. Savage, 143 U. S. 
79.95,36 L. Ed. 82-S8,12 S. C. 11. 540. 

There is a long list of decisions in Federal courts 
in which it has been declared that the settlement of 
accounts of this nature is peculiarly within the 
jurisdiction of equity. 

Justice Harlan, in the case of Kirby vs. Lake 
Shore, etc., B. R., 120 U. S. 130, stated: 

The case made by the plaintiff is clearly 
one of which a court of equity may take cog¬ 
nizance. The complicated nature of the ac¬ 
counts between the parties constituted itself 
a sufficient ground for going into equip. It 
would have been difficult, if not impossible, 
for a jury to unravel the numerous trans¬ 
actions involved in tiie settlements between 
the parties, and reach a satisfactory conclu¬ 
sion as to the amount of drawbacks of which 
Alexander & Co. were entitled on each set¬ 
tlement. 1 Story Eq. Juris. § 451. Justice 
could not be done except by employing the 
methods of investigation peculiar to courts 

I 

of equity. 

In the case of Gunn vs. Brinkley Car Works & 
Mfg. Co., 66 Fed. 382, Judge Sanborn, speaking for 
the Circuit Court of Appeals, where the lower court 
had denied jurisdiction in equity upon the ground 
that an accounting was cognizable at law, and after 


__ 


commenting on the fact that the mutual running 
account had run for more than six years and in- 
volved more than 500 items, confused by fraudu¬ 
lent entries and omissions, said: 

To deprive a court of equity of jurisdic¬ 
tion, the remedy at law must be plain and 
adequate, “as practical and efficient to|the 
ends of justice and its prompt administra¬ 
tion as the remedy in equity.’' Boyce’s 
Ex’rs v. Grundy, 3 Pet. 210, 215; OelricHs v. 
Spain, 15 Wall. 211, 228; Preteca v. Land- 
Grant Co., 4 U. S. App. 327, 330, 1 C. Cl A. 
607, 50 Fed. 675; Foltz v. Ba il way Col, 8 
C. C. A. 635, 641, 60 Fed. 316, 322. An i ac¬ 
tion at law in a federal court does not fur¬ 
nish such an adequate and efficient remedy 
for the examination of a long, confused, jmd 
complicated mutual account like that dis¬ 
closed in this bill. The decree below niust 
be reversed, and the cause remanded for far¬ 
ther proceedings not inconsistent with jhis 
opinion; and it is so ordered. 

Circuit Judge Putnam, in the case of Fennp et 
al. vs. Primrose et al., 116 Fed. 49, gave a vpry 
clear and exhaustive statement of the reasons ^or 
the rule. He stated: j 

If the questions are so involved as wo^ild 
appear in the declaration in the suit at law 
and in the allegations of complainants’ ijill, 
we have no question that an attempt b f a 
jury to pass on the issues between the par¬ 
ties would result in a failure of justice, |be- 
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cause it would be impracticable for a jury 
to do so correctly. The most that a jury 
could award would be a lump sum, derived 
from general impressions remaining as the 
consequence of a trial, covering, as this 
would, several weeks, and involving a great 


multitude of items of all kinds. We are also 
satisfied that the system of accounting by 
an auditor which prevails in this district, 
would not relieve this difficulty, especially 
as we have no assurance that the parties, 
even with the aid of an auditor, would sift 
out tiie details in such a way as to simplify 
the issues. Consequently, as the case now 
stands, on the present allegations of the 
plaintiffs* declaration at law and the com¬ 
plainants' bill in equity, it is impossible to 
do justice, except on an accounting taken 
under the direction of a chancellor. Under 


such circumstances we think jurisdiction lies 
in equity * * * and the only ground on 

which jurisdiction is asserted is the compli¬ 
cated nature of the accounts, rendering it, 
as we have shown, impracticable to take 
them i by the ordinary common-law proceed¬ 
ings. 


See also statement in the case of McMullen Lum¬ 


ber Co. vs. Strother, 136 Fed. 295, 305. 

The practice at law of using an auditor to help 
a jury will not oust equity of its jurisdiction. This 
is because it does not result in a final determina¬ 
tion of the matters covered by the auditor’s report 
and the exceptions can be, and in this kind of a 



1 

I 


25 


case with a Surety Company would be so numer- 
ous and the consequent issues presented to the jury 
so numerous and complex as to be still beyoinjl its 
ken. 

The recent case of Goffe & Clarkener vs. Lyons 
Milling Co., 26 Fed. (2d) 801, a District Court cjase, 
decided the main principle and on the question of 

i 

the use of an auditor, said at page 804: 

While an auditor may be called to assist 
a jury {In re Peterson, 253 U. S. 300, 40 S. 
Ct. 543, 64 L. Ed. 919), and is of great fyelp 
in many cases, the responsibility still rpsts 
upon the jury; the auditor may be crbss- 
examined, other evidence introduced, land 
other complications presented. j 

The court decided that the practice was [not 
ground for preventing equity from taking jujris- 
diction. 

Although the Goffe case (supra) was a District 
Court case, it was commented on favorablv bv the 

' •/ V 

court in Winston & Co. vs. Georgia & Florida El R. 
Co., 34 Fed. (2d) 363, and by the Eighth Circjuit 
Court of Appeals in Quality Realty Co. vs. Wabysh 
Ry. Co., 50 Fed. (2d) 1051. j 

Other cases which have given the subject exhaus¬ 
tive study and in which there are statements which 
are particularly apt to the instant case, are: 

Fechteler vs. Palm Bros. & Co., 133 Fed. ^62 
(Circuit Judge Lurton). j 

Castle Creek Water Co. vs. City of Aspen, j.46 
Fed. 8 (Circuit Judge Sanborn). ! 
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Butler Bret. Shoe Co. vs. U. S. Rubber Co., 156 
Fed. 1. 

Balfour et til. vs. San Joaquin Valley Bank et ah, 
156 Fed. 500. 

London Guarantee & Accident Co., Ltd., vs. Bell 
Tel. Co., 171 Fed. 273. 

Magruder vs. Belle Fourche Valley Water 
Users' Assn., 219 Fed. 72. 

In the ease of United States vs. Skinner ct* Eddy 
Corp., 28 Fed. (2d) 373, the United States sued at 
law to recover large sums of money on contracts 
made by the Fleet Corporation with Skinner & 
Eddy. The defendants interposed an equitable 
plea to one of the many counts and the court sent 
the case to an auditor and special master to hear 
the evidence. A jury trial had been waived. At 
the trial before the judge he transferred the entire 
case to equity over the plaintiffs strenuous objec¬ 
tions. The Ninth Circuit Court of Appeals ap¬ 
proved the transfer and said (35 Fed. (2d) 901): 

The trial court, instead of determining 
this case by common-law trial before a jury, 
referred the problems involved to an “audi¬ 
tor and master”, who spent more than a 
vear ? s time in arriving at a conclusion which 
he reported to the court. It is obvious that 
the trial of such a matter, involving such 
complications, before a jury, would not only 
result in great hardship to the jury, and tre¬ 
mendous interference with the other busi¬ 
ness of the court, but that the conclusion of 
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the jury would be very apt to be erroneous 
because of the difficulty, we might say impos¬ 
sibility, of carrying so great a mass of evi¬ 
dence in mind for so long a period. The Re¬ 
port of the auditor on this subject is illuini- 
nating; “The complaint seeks the recovery 
of the balance due upon all the transactions 
involved. The pleader has seen fit to divide 
the plaintiff’s case into fourteen separate 
counts at law. Because of the complicated 
nature and the volume of the transactions 
the court has appointed an auditor as to thir¬ 
teen and a special master in chancery as to 
one of the counts. The gist of the proceed¬ 
ings is an accounting of transactions so nu¬ 
merous, so voluminous and so complicated 
as to have been justly considered to be be¬ 
yond the ken of a jury.” 

I 

The experience of the plaintiff in the action at 
law in the case of United States Shipping Bodpd 
Merchant Fleet Corporation to the use of £j he 
United States vs. New Amsterdam Casualty Com¬ 
pany, At Law No. 70557, referred to in the affidavit 
of Ralph H. Hallett, has resulted in the plaintiff 
bringing two other cases involving bonds of main- 
aging operators, under similar operating agree¬ 
ments, in the equity side of the court. These cases 
are the United States of America vs. Aetna Casu¬ 
alty <£' Surety Co. and United States Shipping 
Board Merchant Fleet Corporation, No. 55145, and 
United States of America vs. American Surety 
Company of New York and United States Ship- 

i 

! 

I 

I 


28 


ping Board Merchant Fleet Corporation, No. 
53630. In both of these cases motions to dismiss 
for lack of equity jurisdiction have been filed, ar¬ 
gued, and denied by the Supreme Court of the Dis¬ 
trict of Columbia. 


CONCLUSION 

It is submitted that the Supreme Court of the 
District of Columbia erred in finding that the cause 
of action set out in the proposed bill of complaint 
was such a different cause of action from that set 
out in the declaration that section 274a of the Judi¬ 
cial Code of the United States and section 1535b 
of the Judicial Code of the District of Columbia 
and Rule 63 of the Supreme Court of the District 
of Columbia had no application and that, there¬ 
fore, the court could not transfer the action at law 
to the equity side of the court. 

Respectfully submitted. 

Leslie C. Garnett, 

United States Attorney, 
Attorney for Appellant. 

Ralph H. Hallett, 

Assistant Counsel, Solicitor's 

Office, Department of Commerce, 

a Of Counsel. 

- a ^ J 

Dated January —, 1935. 
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IN THE 


{Hnttefc States Court of appeals! I 

FOR THE DISTRICT OF COLUMBIA 

i 

— 

October Term, 1934. j 

No. 6352 

Special Calendar. 

United States Shipping Board Merchant Fl^et 
Corporation to the Use of the United States 
of America, Appellant, 

vs. 

United States Fidelity & Guaranty Company,| 

Appellee. j 

| 

BRIEF OF APPELLEE 

This is a special appeal from an order of the Su¬ 
preme Court of the District of Columbia overruling 
a motion to transfer from law to equity an actiop to 
recover damages for breach of a bond. The parties 
will be referred to as thev appeared in the court ibe- 
low. 
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STATEMENT OF FACTS 


Between 1919 and 1921, the United States Shipping- 
Board Emergency Fleet Corporation employed the 
France and Canada Steamship Corporation as its 
agent to manage and operate certain vessels for the 
transportation of freight. The terms of such employ¬ 
ment were set forth in a formal contract prepared by 
the Fleet Corporation (R. 8, 11, 16, 20). By the terms 
of such contract, the agent was required to give bond 
for the faithful discharge of its duties and obliga¬ 
tions. This bond, executed by the defendant surety, 
was furnished on December 30, 1919 (R. 3). Twenty- 
nine vessels were assigned to the agent for operation 
and management. The form of contract was revised 
and modified from time to time, the surety assenting 
and agreeing that its bond should not be affected 
thereby. While the contract was apparently broad 
enough to cover all vessels assigned, for some reason 
not disclosed, a separate contract was entered into 
for each ship. Nearly twelve years after the last 
transactions between the Fleet Corporation and its 
agent, plaintiff brought an action at law to recover 

monev losses said to have been sustained as a result 
* 

of alleged defaults by the agent. 

The declaration, which is in covenant, alleged that 


at various dates prior and subsequent to December 
30, 1919, plaintiff acting on behalf of the United 
States, entered into certain agreements with the 
France and Canada Steamship Corporation for the 
management and operation by that corporation as 
agent, of certain vessels belonging to the United 
States; that pursuant to such contracts, thirteen ves¬ 
sels were assigned, each being the subject of a sep¬ 
arate agreement for management and a separate 


o 

O 


agreement for operation; that the management agree¬ 
ments were designated by the symbol M-2 and operat¬ 
ing agreements 0-2; that the agent was required | to 
furnish a bond satisfactory to the plaintiff for tjhe 
faithful discharge of its obligations and duties un4er 
these agreements, and accordingly gave bond datjed 
December 30, 1919, upon which the defendant wjas 
surety. The bond is set forth at length in the declara¬ 
tion, and in substance provides indemnity against pe¬ 
cuniary loss bv reason of anv defaults by the agent 
under said contracts. The declaration further alleged 
that on or about March 9, 1920, plaintiff and Fraiice 
and Canada Steamship Corporation entered into a n^w 
form of contract designated by the symbol MO-3, and 
providing for both management and operation of suph 
vessels ‘‘as had been or thereafter might be assigned 
and delivered to said agent for such purposes” (R. 41); 
that on March 19, 1920, the defendant agreed in wilt¬ 
ing that its bond should continue in full force aijid 
effect with respect to such new agreement (R. 5, 20); 
that on or about December 22, 1920, a new form of 
contract was made “in substitution for and abrogh- 

®i. 

tion of the agreement previously made” * * * this 
new contract being retroactive to March 1,1920 (R. ^). 
The new contract was designated by the symbol MO-^, 
and, the declaration alleges, by a separate writing 
dated December 22, 1920, France and Canada Steaih- 
sliip Corporation and the defendant surety “stipu¬ 
lated that the execution of said MO-4 agreement should 
not release them or either of them from liability undir* 
said bond but that the said bond should apply to said 
new agreement subject to the terms and conditions if 
said bond” (R. 5, 25); that there were assigned to tile 
agent for management and operation pursuant to tlje 
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MO-4 contract nineteen vessels, which were managed 
and operated in 1920 and 1921, all operations having 
been completed on or prior to June 11, 1921 (R. 6); 
that the agent did not faithfully perform and account, 
and as a result there was a loss of $227,193.01; that 
on April 8, 1922, France and Canada Steamship Cor¬ 
poration was adjudicated a bankrupt in involuntary 
proceedings in the United States District Court for 
the Southern District of New York; that the United 
States of America proved a claim in said proceedings,, 
which claim was allowed and the United States re¬ 
ceived a payment of $27,719.30 as its pro-rata share 
under a composition made by the bankrupt; that said 
sum was credited on the amount of damages asserted, 
and the plaintiff accordingly claimed judgment for 
$199,473.71, with interest thereon from December lb, 
1921, and with interest on $27,719.30 from December 
lb, 1921 to July 13, 1931. By an amendment to the 
declaration, the plaintiff alleged that immediately 
after the agent was petitioned into bankruptcy, it be¬ 
gan an audit of the latter’s books; that the audit com¬ 
pleted within: thirty days previous to May 12, 1923, 
was sufficient to disclose that plaintiff had suffered a 
loss which would be the subject of a claim under the 
bond, and accordingly written notice thereof was given 
to the defendant (R. 57). 

In due course, issues were raised by the pleadings, 
and the cause was calendared for trial June 13, 1933 
(R. bO). Nine months later, plaintiff interposed a 
motion for leave to tile a bill of complaint in place of 
the amended declaration, and to transfer the action 
from the law to the equity side, with the United States 
of America as the real party plaintiff and France and 
Canada Steamship Corporation and the United States 
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Shipping- Board Emergency Fleet Corporation joined 
as defendants. The motion also sought to referj the 
cause to a Special Master to take testimony and report 
his findings of fact and conclusions of law to the cpurt 
sitting in equity (R. til). Accompanying* said motion, 
there was presented the proposed bill of complaint 
(R. 64-73). The trial court was of the opinion that 
the declaration set out apparently a good causp of 
action at law; that the proposed bill stated a different 
cause of action, and neither the rule nor statute as to 

i 

transfers from law to equity wa applicable. Accord¬ 
ingly, the motion was overruled (R. 75, 76). It is fjrom 
such order that this special appeal is taken (R. 7^). 


SUMMARY OF ARGUMENT 

As we understand it, plaintiff claims that there jwas 
a mistake in the bond; that it purports to secure!the 
performance of “an agreement” when in truth there 
were sundry agreements, all of which were intended 
to be covered thereby, and, therefore, the bond slipuld 
be reformed. In other words, the claim is that j the 
letter “s” should be added to the word “agreement,” 
and this is essential for the protection of its rights 
because there were several successive identical fotans 
rather than a single instrument used to cover all ves¬ 
sels assigned. Plaintiff asserts, moreover, that]the 
accounts of the agent are complicated and this is! re¬ 
lied on as an additional reason why an ordinjary 
money demand should be converted from an actio^i at 
law into a suit in equity. On the other hand, | we 
contend the action was properly brought and canj be 
sustained, if at all, only at law; that there was no ihis- 
take in reducing the bond to writing, and the inden¬ 
tion of the parties was correctly stated therein; that 
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the proposed bill of complaint wholly fails to show 
any mistake and if the plaintiff is entitled to any re¬ 
lief, the remedy at law is just as efficient as the rem¬ 
edy in equity. Finally, it is our position, that ade¬ 
quate machinery is available on the law side to deal 
with every question of fact legitimately involved, and 
merely because it will be less convenient for the plain¬ 
tiff to prove its case before a jury is no reason for 
depriving the defendant of its right to a jury trial. 


NO BASIS FOR REFORMATION 

While we concede the jurisdiction of equity to grant 
reformation, we submit that there is no basis for such 
relief in this case. The declaration sets forth an ap¬ 
parently good cause of action at law. The several 
contracts defining the relations between plaintiff and 
its agent are exhibited at length ,and it is alleged that 
by appropriate writings the defendant consented and 
agreed that its bond should cover such agreements. 
If this be the fact, and the agent defaulted so as to 
cause a money loss, then as a matter of law there 
would be a right to recover on the bond and pursuant 
to its terms. It does not appear by allegation or in¬ 
ference that by fraud or mistake the language of the 
bond was not precisely as intended by the parties at 
the time the transactions took place. Indeed, every 
precaution seems to have been taken to provide that 
the surety's obligations should extend to and cover 
anv and all modifications or revisions of the formal 
contract under which the agent was employed. 

The several managing and operating agreements, 
the bond, and the writings executed bv the surety 
after its delivery, were accepted by the Fleet Cor¬ 
poration as sufficient to express the true intention of 


the parties in 1919 and 1920. They have been iij the 
hands of the plaintiff ever since. They are clearj and 
were doubtless understood by the parties. They re¬ 
late to transactions which occurred manv vears !ago. 

f j o 

In the intervening period of nearly fourteen y&ars, 
there was never a suggestion that the bond was! not 
in precisely the language intended or that a misjtake 
had been made by anybody. The plaintiff apparently 
understood when this suit was filed, certainly the idee- 
laration proceeds upon the assumption, that the ijond 
covers all of the so-called operating and management 
agreements, and this for the reason that they are 
identical in terms. 

The same cause of action now involved was asserted 
by the plaintiff against this defendant in 1930, being 
an action at law Xo. 78,276 in the Supreme Court of 
the District of Columbia. It was not there elaijned 
that any mistake had been made in the bond, or that 
it did not trulv state the terms of the agreement. Tihat 
case was pending for months, and was voluntarily (dis¬ 
missed by the plaintiff in December, 1931. So, vjhen 
the present action was filed, it was the second instance 
in which the plaintiff made its own selection of j the 
forum. After a lapse of eleven to fourteen years (fol¬ 
lowing the transactions said to give rise to liabijity, 
the plaintiff is in no position to seek reformation in 
equity, unless upon strong and convincing grounds. 
Yet the proposed bill of complaint is devoid of allega¬ 
tions showing any mistake in reducing the bone! to 
writing. The claim is there should be reformation in 
order to add an “s” to the word “agreement.” feut 
this is not said to have been omitted by a mistake, 
either mutual or unilateral. Neither is the cl^im 
strengthened by the assertion that “the aforesaid 
bond does not express the mutual intent******in that 
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said bond purports to refer to an ‘agreement’***** < 
whereas in fact said Fleet Corporation and said com¬ 
pany executed a separate M-2 agreement and a separ¬ 
ate 0-2 agreement* * ** **or twenty-six agreements in 
all” (R.68), which is merely a conclusion not sup¬ 
ported by fact. There is no allegation that the surety 
has taken the position that only one of these twenty- 
six agreements is covered bv the bond. In fact, the 
pleas filed on behalf of the surety indicate no such 
defense (R. 58-60). Under these circumstances, there 
is no basis whatever for seeking to reform the bond, 
and the trial court so held. The motion to transfer 


upon this ground, therefore, was properly denied. 

The authorities relied upon by the plaintiff do not 
sustain its asserted right to reformation here. As an 
examination of them will demonstrate, there was in¬ 


volved either fraud or mistake and this plainly ap¬ 
peared. Relief was not granted, as is here attempted, 
upon the mere allegation of the pleader that a mis¬ 
take was made. The facts established clearlv that 
either by reason of fraud committed by one party, or 
the mutual mistake of both, the document executed 
failed to truthfullv and accuratelv set forth their real 
agreement. Accordingly, relief was granted in order 
that the contract actually made, as distinguished from 
the apparent but not true agreement, might be en¬ 
forced. Xo such situation exists in this case. Certain¬ 
ly it is not made to appear by the proposed bill of 
complaint. 


ADEQUATE REMEDY AT LAW 

This action was for monev damages for breach of 

f c j 

a contract under seal. The remedy in such cases is an 
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action of covenant. At common law, it is the oijly 

remedy. 

* 

Mag ruder v. Belt, 7 App. D. C. 303 ! 

Brown v. Commercial Fire Insurance Co., !21 
App* D. C. 325 

5 Ency. FI. do Pr. 343 j 

Being* an action at law, the defendant is entitled to 
a trial by jury. This right, guaranteed by the Consti¬ 
tution of the United States, may not be defeated sim¬ 
ply because the plaintiff’s claim is said to be compli¬ 
cated. 

In Cur rid en v. Middleton, 232 U. S. 633, 636, tjhe 
Court said: 

“The relief sought is simply a decree for dam¬ 
ages,—for a large part of the moneys paid apd 
obligations incurred were paid and incurred to 
others than Middleton, so that although the word 
‘restitution’ is used, there is no attempt to :;e- 
scind, to follow a specific fund, or to establish a 
trust. Being a suit for damages, the proper rejm- 
edy is an action at law, as was held below. * *] * 
It is said that the facts are complicated, but they 
are not so on the allegations of the bill, which 
merely disclose a series of acts alleged to halve 
been parts of the plan to deceive; and further, 
mere complication of facts alone and difficulty of 
proof are not a basis of equity jurisdiction.” j 

In Grant v. Giuffrida, 50 App. D. C., 28, 30, tjiis 
Court said: 

“While courts of equity have exercised a gen¬ 
eral jurisdiction in cases of mutual and compli¬ 
cated accounts, the case here is not of such a na¬ 
ture. This simply is an attempt in a court of 
equity to obtain a decree for the payment of 
money, when a similar recovery could be had! in 
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an action sounding in tort. The fact that Grant 
sustained a fiduciary relationship to the plaintiffs 
is not alone sufficient to confer jurisdiction upon 
a court of equity; the real test being whether a 
plain, adequate, and complete remedy may be had 
at law.” 


The trial court sustained jurisdiction in equity and 
this was held to be erroneous. 

In A in erica if Spirits Manufacturing Co. v. Easton, 
et a/., 120 Fed. 440, the Court said: 

“The only remaining ground for equitable 
jurisdiction is the statement that accounts con¬ 
sist of many thousands of items. Is this fact suf¬ 
ficient to cause equity to take jurisdiction ? There 
is no charge that the accounts or books were 
fraudelently kept. Xor is any reason shown why 
anv different evidence or information could be ob- 
tained in'equity from what could be obtained by 
law. So far as appears from the bill, the only 
ground for equitable jurisdiction growing out of 
the multiplicity of items is the difficulty in pre¬ 
senting so many items to a jury. Of course, the 
presentation of several thousand items to a jury 
is practically impossible, yet the remedy would 
be as adequate and prompt in one case as in the 
other. That on the one hand it would take the 
time of a court and jury, whereas on the other it 
would take the time of a master, would not bo 
ground for equitable jurisdiction.” 

In Alexander v. Mason, 125 Fed. 830, 831, the Court 
said: 


“I am unable to discover any such complexity 
in the nature of the accounting sought for in the 
bill as justifies a resort to equity. Jurisdiction 
in this class of cases depends upon the inadequacy 
of the common-law remedy, and it is quite imprac- 




ticable to lav down anv hard and fast ruli by 

winch to determine in an action growing oujt of 

a trust relation whether the remedy at equitjy is 

more convenient than the remedv at law. Unless 

* 

the hill discloses enough complexity to render the 
accounting in a court of law unduly burdensome 
and embarrassing, the court should refuse to j take 
jurisdiction.” 

Adequate machinery is provided for trying the 
law side of the court all of the issues involved liere. 
If, as petitioner contends, there is any difficult ques¬ 
tion of fact, that may be referred to the Auditor under 
Sections 254-256 of the Code. The procedure pro¬ 
vided by these sections has been declared bv this Court 
to be adequate. 

Jn Simmons v. Morrison, 13 App. D. C., 161, ! 171, 

the Court said: 

■ 

“The old common-law action of account, as we 
know, was exceedingly troublesome and compli¬ 
cated, and for that reason has fallen into disuse, 
the courts of equity affording a greatly more icon- 
venient and a greatly more adequate method! for 
the settlement of the controversies involved in 
actions of account. But there are cases, and jthat 
now before us is apparently such a case, in which, 
although accounts more or less complicated! are 
involved, it seems to be proper to have recourse 
to a court of common law for redress. To Sim¬ 
plify the accounting as far as possible in $uch 
cases, to eliminate from the issues all uncontejsted 
matters—for in nearly all such cases, a large num¬ 
ber of the items, perhaps the great majority of 
them, are really uncontested—to place all jcon- 
tested items in such shape as that they can con¬ 
veniently be tried by a jury, to state the account 
between the parties clearly and succinctly, to 
elicit the true issues between them, and to enable 
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those issues to be distinctly formulated and clear- 

ly presented to a jury,—this we understand to be 

the purpose of the rule; and thus understood, we 

can not see that it is objectionable on the ground 

of imeonstitutionalitv.” 

%/ 


As a matter of fact, the record hardly justifies the 
claim that there is such complexity that a jury could 
not deal with the items of alleged damages. A de¬ 
tailed statement, which is annexed to the declaration, 
shows the several items upon which the plaintiff’s de¬ 
mand is based (R. 26-54). The statement is lengthy, 
but the items themselves are simple. For example, 
the items of alleged loss in connection with the vessel 
West Quechee (R. 46) treated under the heading 


“Miscellaneous’ Expenses Disallowed” are as follows 


“$11.78 War tax, operator should get refund from 
Int. Revenue Department. 

75.00 Pay H. E. Marker, working in two capaci¬ 
ties, wireless operator and clerk, no authoi- 
itv. 


60.00 Gratuity to cattlemen, no authority. 

10.00 Furnishing mess boy, excessive charge. 
108.00 1 typewriter, not receipted for aboard 
ship.” 


At the trialp if it should appear that the war tax 
was not properly charged, plaintiff would be entitled 
to recover. If there was no authority for paying a 
gratuitv to cattlemen, that item would likewise be re- 
coverable. Also, if the typewriter was not actually 
receipted for aboard ship, the agent would have to re¬ 
fund the amount claimed to have been paid. There is 
no complication involved in determining these items. 
Certainly, it does not require an auditor to say 
whether allowance should be made for them. 


I 


I 
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A substantial part of the alleged loss is represented 
by overcharge for wharfage (R. 27-29). The a^ent 
claimed allowance at $300.00 per day. Plaintiff | ap¬ 
parently takes the position that if only a part ofj the 
day was used, the charge should be pro-rated. 
Whether this contention is correct is a matter t<|> be 
established by the evidence and the jury is competent 
to deal with the question under appropriate instruc¬ 
tions from the court. Likewise, the agent apparently 
claimed for wharfage on space reserved for the cargo 
before arrival of the ship (R. 29). The plaintiff denied 
its right to the allowance under such circumstances. 
Tliis, too, involves a question of fact for the jury to 
solve, aided bv the court’s instructions as to the Ijaw. 

The agent was also disallowed payroll for the ves¬ 
sels West Pocassett amounting to $190.19 for the Rea¬ 
son that it was not supported by vouchers (R. 45). 
If the vouchers had been regularly obtained, jind 
were offered at the trial to support the item, then jthe 
disallowance would be improper and the item wojuld 
go out of the claim. This is not a difficult question, 
but is one settled constantly by juries in like c^ses 
that frequently arise. 

The foregoing are typical of the numerous itbms 
involved. They do not present complications j so 
serious and involved that a jury can not deal \yith 
them. As a matter of fact, everyday experience 
demonstrates that the contrary is true. Therefore, 
we submit that the remedy at law is adequate. Merely 
because complicated accounts might be involved! is 
not enough to deprive the defendant of its right tp a 
jury trial. In truth, the accounts are not complicated, 
and accordingly the question of the plaintiff’s ulti¬ 
mate right to recover money damages could only jbe 
properly determined in the action at law. 
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We have re&d the authorities relied upon by the 
plaintiff in support of its contention that equity has 
jurisdiction to settle and state mutual accounts which 
are extensive and intricate. In none of them are the 
facts similar to those in the case at bar. In every 
instance there was involved a distinctly equitable 
right or a fiduciary relationship which constituted the 
fundamental basis for exercising jurisdiction. Such 
basis is utterly lacking here, as the plaintiff’s demand 
is solely money damages for breach of a bond. 


NO AUTHORITY TO TRANSFER. 

We have shown that the plaintiff’s alleged cause of 
action is essentially a money demand unaccompanied 
by any basis for equitable relief. While that demand 
is represented by numerous items, the issues are not 
so complicated that they cannot be determined in a 
trial at law. Evidently the plaintiff reached the same 
conclusion, since it elected to sue at law on two occa¬ 
sions. Not until issues had been raised by the plead¬ 
ings and the case was readv for trial, did it seek to 
change the forum and proceed in equity. The declara¬ 
tion set forth an apparently good cause of action at 
law, namely, an action for damages for breach of a 
bond. The proposed bill of complaint, however, seeks 
to inject new issues and new parties, and to convert 
the proceeding into an equity suit for an accounting. 
Doubtless, the attempted shift is made with the hope 
that the burden of proof will be cast upon the defen¬ 
dants, and the plaintiff relieved from its obligation to 
prove the loss which it alleges resulted from the agent’s 
supposed default. This is, as the trial court held, an 
entirely new cause of action. It is not, therefore, with¬ 
in either the rule or the statute providing for transfers 
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from law to equity. Both contemplate the prevention 
of injustice because of an erroneous selection of\ the 
forum. Neither is intended to apply where the relief 
sought is obtainable in the action which has been 
brought. This, as we understand it, is indisputable. 
It is the view sustained by the authorities. 

In Proctor & Gamble Co. v. Powelson, 288 Fed. |299, 
307, the Court said: 

“The purpose of section 274a was to obviatje a 
new action or suit merely because the litigant jiad 
brought his suit on the wrong side of the court. 
This section did not mean to confer the power 
upon the court of transferring the cause from law 
to equity or equity to law, as the case might be, 
where so to do would require setting up an entire¬ 
ly different cause of action, and supporting 
the same bv an entirely different character 
and subject-matter of proof. The words pto 
conform them to the proper practice’ are 
significant, because they indicate that Congress 
was dealing with a practice question, and wliat 
the Congress was endeavoring to accomplish 
was the avoidance of a second trial whpre 
the cause of action set up, the testimony adduced 
in support thereof, and the relief sought indicated 
that the action or suit had been brought on i;he 
wrong side of the court; but we are satisfied that 
this useful and remedial statute was not intended 
to empower the court to transfer the cause, whire 
in order to bring it into the law or equity sidejas 
the case might be, it would be necessary to plead jail 
entirely different cause of action, supported by 
testimony wholly or in part different, and wlnjre 
the judgment or decree to be obtained would thus 
rest upon entirely different pleadings and sub¬ 
stantially different testimony.” 


Plaintiff relies upon Clarksburg Trust Company ys. 
Commercial Casualty Insurance Co. Ins., 40 Fed. (2d) 





16 


6*26. That case is readilv distinguishable from the 
case at bar. There, an action at law was brought to 
recover upon a bond written by defendant to insure a 
bank deposit. The bond as written insured only daily 
deposits, whereas the application clearly contemplated 
one which would protect against a time deposit. It 
was this deposit, and no other, that the bond was in¬ 
tended to guarantee, and all the parties so understood. 
Through a mutual'mistake as to the legal effect of the 
language employed, the bond as executed failed to ex¬ 
press the meaning intended. Under these circum¬ 
stances it was held that the action at law could not be 
maintained, but that there was a right to relief in 
equity and the case should be transferred. The purpose 
of the act, said the Court, was to end the unseemly 
practice of turning a litigant out of court because he 
had come in at the wrong door. Here, however, the 
plaintiff is in no such position. If it sustains the bur¬ 
den of proof, upon the pleadings in the action at law, 
it has a right to recover. 


It is ais<> clear that Hutchings, el al. v. Caledonian 
Ins. Co. of Scotland, 35 Fed. (2d) 309, does not sup¬ 
port plaintiff's position. There, Hutchings and Pratt, 
a copartnership, sued at law to recover upon an use 
and occupancy policy insuring a tobacco warehouse. 
When the policy was applied for Hutchings individu¬ 
ally held the warehouse under a lease. Finding that 
he needed financial assistance, he entered into a part¬ 
nership with Pratt. Thereafter, the business was con¬ 
ducted in the name and for the benefit of the partner¬ 
ship. He acquainted the insurer’s agent with the fact 
that the partnership had been formed and requested an 
endorsement on the policy so that it would be for the 
benefit of the partners. The agent promised to do this, 
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but through inadvertence, failed to make the endorse- 
ment, although he had the requisite authority. ^ lire 
subsequently occurred. Notwithstanding propf of 
these facts, the trial court directed a verdict oil the 
ground that the policy sued on, being in the nai'ne of 
Hutchings and not in the name of the partnership, the 
latter could not maintain an action at law. Thq Cir¬ 
cuit Court of Appeals held this was erroneous Isince 
the circumstances clearly established a case for invok¬ 
ing the equitable rule that what was agreed to bejdone 
shall be taken as having been done. Accordingly, the 
proceeding should have been in equity where the! con¬ 
tract could be reformed because there could be no re¬ 
covery at law upon the writing as it stood. This ijs not 
true in the case at bar. 

Moon Motor Car Co. v. Moon, 58 Fed. (2d) 90,j also 
relied upon by the plaintiff, is unlike the case atj bar. 
There an action at law was erroneously brought tio re- 

i 

cover funds of a corporation alleged to have jbeen 
wrongfully appropriated by its officers. The court] held 

that a technical error as to the form of action vjould 

| 

not be permitted to defeat the right to relief. Ijlere, 
however, if the facts alleged in the declaration ar|e es¬ 
tablished, there is a right to relief and the form ojf ac¬ 
tion selected is sufficient. 

United States v. Skinner & Eddy Cor])., 28 Fed.|373, 
also presented a situation essentially different from 
that involved here. As an examination of the casej will 
disclose, the typical questions were not like thoseipre- 
sented here, namely, whether wharfage should be 
charged for the whole or fractions of a day, whether a 
typewriter was delivered on a particular ship, or pay¬ 
rolls were supported by vouchers. They were exceed- 
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ingly complicated, and considerably involved. More¬ 
over, a jury trial had been waived and the parties sub¬ 
mitted the case to the court, thereby placing themselves 
in no position to object to the procedure which lie 
adopted. 

Xor is the experience of the plaintiff in other cases 

any argument for depriving this defendant of its rights 

under the law. Tliev mav or mav not be similar to the 

• • * 

case at bar. As we view it, the argument based upon 
such experience' (p. ‘27 appellant’s brief) ought not to 
be considered on this appeal. However, if it is, our 
reply is the Court can see by an examination of the 
bill of particulars many of the so-called complicated 
items are not within the terms of the bond and would 
not be recoverable if it were modified. 


CONCLUSION. 

The trial court properly denied the motion to trans¬ 
fer. Plaintiff’s claim is for money damages for breach 
of a bond—something which is the subject matter of 
an action at law. Its declaration states an apparently 
good cause of action. Xo mistake was made in re¬ 
ducing the bond to writing, or with respect to the legal 
effect of the language used. Plaintiff selected its for¬ 
um and had approximately twelve years to make the 
choice. Alleging that losses were sustained because of 
a breach of theibond, it has the burden of establishing 
those losses in accordance with the rules of practice at 
law. Upon the issues the defendant is entitled to a 
jury trial. The proposed bill in equity fails to allege 
any mistake and, therefore, no basis for reformation 
of the bond. It presents an entirely new cause of ac¬ 
tion, the essential nature of which is a suit for an ac- 
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counting. Under these circumstances, there i^ no 
power in the Court to direct a transfer from the la|w to 
the equity side, and this is established by the authori¬ 
ties. Accordingly, the order appealed from shouljd be 
affirmed. 

I 

i 

| 
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